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I. INTRODUCTION

This Article addresses the controversial issue of nationali-
ties of convenience, in the controversial field of Investor-State
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Dispute-Settlement (ISDS).! Nationality has always played an
important role in international law. Ascriptions of nationality
allow states to allocate control over a scarce and valuable re-
source: people.? Today, nationality is the most influential met-
ric of group association,® replacing other conceptions of kin-
ship drawn along ethnic, tribal or religious lines.* In the field
of international adjudication, one of the main functions of na-

1. Investor State arbitration—and arbitration in general—has been the
subject of a heated debate, particularly in the context of the inclusion of
ISDS in multilateral trade agreements like the Transatlantic Trade and In-
vestment Partnership (TTIP) and the Trans-Pacific Partnership (TPP). See
Elizabeth Warren, The Trans-Pacific Partnership Clause Everyone Should Oppose,
Wash. Posrt, Feb. 25, 2015, (“Agreeing to ISDS in this enormous new treaty
would tilt the playing field in the United States further in favor of big mul-
tinational corporations. Worse, it would undermine U.S. sovereignty. ISDS
would allow foreign companies to challenge U.S. laws—and potentially to
pick up huge payouts from taxpayers—without ever stepping foot in a U.S.
court.”); see also Letter from Judith Resnik et al. to Majority Leader McCon-
nell, Minority Leader Reid, Speaker Boehner & Minority Leader Pelosi,
WasH. Post, Apr. 30, 2015, https://www.washingtonpost.com/r/2010-2019/
WashingtonPost/2015/04/30/Editorial-Opinion/Graphics/oppose_ISDS_
Letter.pdf (“ISDS weakens the rule of law by removing the procedural pro-
tections of the legal system and using a system of adjudication with limited
accountability and review. It is antithetical to the fair, public, and effective
legal system that all Americans expect and deserve.”). In the context of do-
mestic arbitration—admittedly, a substantially different institution—opposi-
tion has also grown. For a report that gained considerable media attention,
see Jessica Silver-Greenberg and Michael Corkery, In Arbitration, a Privatiza-
tion of the Justice System,” N.Y. TimEs, Nov. 1, 2015, http://www.nytimes.com/
2015/11/02/business/dealbook/in-arbitration-a-privatization-of-the-justice-
system.html.

2. W. MiCHAEL REISMAN ET AL., INTERNATIONAL LAw IN CONTEMPORARY
PerspECTIVE 357 (2d ed. 2004).

3. See generally Peter J. Spiro, A New International Law of Citizenship, 105
Awm. J. InT’L L. 694, 697 (2011).

4. See Siegfried Wiessner, Blessed Be the Ties That Bind: The Nexus Between
Nationality and Territory, 56 Miss. L.J. 447, 447-49 (1986) (“In former times,
[people] have been kept together by invocation and enforcement of group
myths such as common ancestry, birth on common soil, or perpetual alle-
giance. The modern myth is the concept of nationality.”); PauL WEis, Na-
TIONALITY AND STATELESSNESS IN INTERNATIONAL Law 31-32, (1956); Helen
Silving, Nationality in Comparative Law, 5 Am. J. Comp. L. 410, 410 (1956)
(“Nationality law is closely connected with the political structure of a coun-
try, more so than most branches of law. It determines who shall be a ‘citi-
zen,” and thus what shall be the composition of the ‘nation.’”). But see Rob-
ert Sloane, Breaking the Genuine Link: The Contemporary International Legal Reg-
ulation of Nationality, 50 Harv. INT’L L.J., 1 (2009).
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tionality is to regulate the personal jurisdiction of interna-
tional courts or tribunals. Thus, in some cases, holding a cer-
tain nationality is required to access international justice.> The
central question of this Article is whether nationalities of con-
venience are valid in both international law generally, and in-
ternational investment law specifically.

First, however, it is necessary to define nationality of con-
venience. The term derives from the notion flag of convenience,
developed in maritime law.% A ship is said to fly a flag of conve-
nience when there is no real nexus between the ship (and its
crew) and the flag state;” the flag state, moreover, is one usu-
ally known to be lax in exercising its regulatory supervision
over the vessel. Since its conception, the term has a pejorative
connotation. The usual objective behind choosing a flag of
convenience was avoiding regulation. Thus, ships flying flags

5. As will be discussed below in Part IV, nationality was originally a pre-
requisite that would enable a State to exercise diplomatic protection. This
was based on the nationality of claims principle, also called the Vatellian
fiction, as developed by the Permanent Court of International Justice in the
Mavrommatis Palestine Concessions case. See Mavrommatis Case (Greece v.
U.K.) (1924), P.C.1]. Series A, No. 2, at 11 (“It is an elementary principle of
international law that a State is entitled to protect its subjects, when injured
by acts contrary to international law committed by another State, from
whom they have been unable to obtain satisfaction through the ordinary
channels. By taking up the case of one of its subjects and by resorting to
diplomatic action or international judicial proceedings on his behalf, a State
is in reality asserting its own rights — its right to ensure, in the person of its
subjects, respect for the rules of international law.”).

6. The seminal definition of a flag of convenience is attributed to Lord
Rochdale, who headed the United Kingdom Committee charged with elabo-
rating the Inquiry into Shipping in May 1970. See COMMITTEE OF INQUIRY
INTO SHIPPING, REPORT 51 (1970) (enunciating, after an extensive survey of
shipping practices, six criteria that evidenced the existence of a flag of con-
venience, which include, among others: ease of registration, often at a con-
sular office; low or no taxes on income from ships; permission of the man-
ning of ships by non-nationals of the flag-state; and the flag-state’s lack of
power to effectively impose either local or international regulations); see also
Organization for Economic Cooperation and Development, OECD Study on
Flags of Convenience, 4 J. Mar. L. & Com. 231 (1973) (conducting a study of
flags of convenience).

7. One author has considered that flags of convenience imply that
“there exists no genuine link between the State and the ships and, in particu-
lar, under which the State does not effectively exercise its jurisdiction and
control in administrative, technical, and social matters over ships flying its
flag.” See B.A. Boczek, FLaGs oF CONVENIENCE: AN INTERNATIONAL LEGAL
Stupy 3 (1962).
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of convenience were called “rust buckets, pirate ships . . . run-
away ships.”® Unsurprisingly, opposition to flags of conve-
nience grew and they were eventually proscribed by Article 91
of the United Nations Convention on the Law of the Sea,
which establishes that “[t]here must exist a genuine link be-
tween the State and the ship.” Therefore, in contemporary
maritime law, the rules governing the nationalities of ships re-
ject flags of convenience by requiring the existence of material
connections between the ship and the flag state.

Drawing from the concept of flag of convenience, this Ar-
ticle contends that an ascription of nationality, either of a
physical or a legal person, can be considered a nationality of
convenience when two conditions are met. First, if there is only a
minimum, sometimes merely formal, link between the person
and the state of nationality; and second, if one of the primary
motivations for acquiring said nationality is gaining access to
international fora.

One further terminological clarification is in order. While
there are similarities between flags of convenience and shell or
brass-plate companies—indeed one of the main drivers be-
hind incorporation of shell companies is escaping from taxa-
tion!>—the term nationality of convenience is preferred be-
cause it is broader. While the term shell company can only be
applied to legal persons, nationality of convenience can be at-
tained by both physical and legal persons.

The conundrum posed by nationalities of convenience is
illustrated by a practice that has been called treaty shopping'! or

8. Rex S. Toh & Sock-Yong Phang, Quasi-Flag of Convenience Shipping:
The Wave of the Future, 30 Transp. J. 31, 31 (1993).

9. U.N. Convention on the Law of the Sea, art. 91, opened for signature
Dec. 10, 1982, 1833 U.N.T.S. 397 (entered into force Nov. 16, 1994).

10. See generally Yitzhak (Isaac) Hadari, Tax Treaties and Their Role in the
Financial Planning of the Multinational Enterprise, 20 Am. J. Comp. L. 111
(1972) (exploring the impact of tax systems on financial planning and cor-
porate development).

11. The term treaty shopping was originally developed in the context of
tax treaties as “a proliferation of tax avoidance strategies involving third-
country nationals’ use of tax-haven entities to gain advantages under tax
treaties between the United States and the tax-haven jurisdictions.” See Rich-
ard L. Reinhold, What is Tax Treaty Abuse (Is Treaty Shopping an Outdated Con-
cept?), 53 Tax Law. 663, 664 (2000). Reinhold further argues that there is a
difference between treaty shopping and treaty abuse, defining the latter as
“the use of a tax treaty provision by a person, or in a way, not intended by
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treaty abuse.'?> Treaty shopping allows the diligent investor to
channel her investment in a way that, by means of a nationality
of convenience, attains access to the investment treaty protec-
tion of a third-state, including ISDS. A more extreme situation
is also possible: an investor may, through careful nationality
planning,!?® structure an apparently domestic investment as an
international one in order to bring an ISDS claim against the
presumed home state.!*

Striking as that may sound, this Article will illustrate why
in some cases (and in some cases only), nationalities of conve-
nience are permitted by international law and, therefore, are a
valid means of accessing international fora. This conclusion is
based on four related arguments, each addressed in a separate
part of this Article. The first argument is that international
law’s regulation of nationality—and, in particular, its choice of
formal, bright-line rules—are compatible with nationalities of
convenience. The second one is that international courts and
tribunals have often adopted an expansive interpretation of
their personal jurisdiction, in particular when dealing with na-
tionality-based jurisdictional thresholds. The third argument is
that changes in international regulation of the use of force
and diplomatic protection have diminished the threats repre-
sented by liberal conferrals of nationality. The fourth and final

the treaty drafters.” Id. at 673. For further discussion on the issue, see gener-
ally Richard O. Loengard, Jr., Foreign Investors and Nimble Capital: Another Look
at the U.S. Policy Towards Treaty Shopping, Tax Forum No. 439 (1988); STEF
vAN WEEGHEL, THE IMPROPER UsE OF Tax TReATIES (1988).

12. The terms, both in the tax and the investment contexts, are somehow
treated as interchangeable. Part V will address why that is not so and, moreo-
ver, why reliance on the doctrine of abuse is misguided. For a thoughtful
reflection that, however, equates the two terms, see Javier Garcia Olmedo,
Claims by Dual Nationals under Investment Treaties: A New Form of Treaty Abuse?,
EJIL: TaLk! (Dec. 9, 2015), http://www.ejiltalk.org. For another take on that
award, see Clovis Treviio, Treaty Claims by Dual Nationals: A New Frontier?,
KLuwer ARBITRATION Broc (Oct. 8, 2015), http://www.kluwerarbitration
blog.com.

13. Although nationality planning usually is done through shell or brass-
plate companies, in some cases it may also be done through the acquisition
of a nationality by a physical person. This situation—although in the context
of diplomatic protection—arose in the Nottebohm case. See Part ILA, infra.

14. This situation has arisen in a series of international investment arbi-
trations. For the most notable example, see Tokios Tokelés v. Ukraine, IC-
SID Case No. ARB/02/18, Decision on Jurisdiction, I 3 (Apr. 29, 2004), 20
ICSID Rev. 205 (2005).
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point is that, in some circumstances, relying on a nationality of
convenience to access international adjudication does not con-
stitute an abuse of rights.

II. INTERNATIONAL LAW’S REGULATION OF NATIONALITY
A.  Nationality in General International Law

The main tenet of international law’s regulation of na-
tionality is that states are allowed to regulate nationality
through their domestic law. It is, therefore, an issue that is
considered to be within the sovereign, reserved domain of
each state.!'> Although this principle is overwhelmingly recog-
nized by international law, there is one main exception: the
ICJ’s ruling in Nottebohm—a controversial case in which the
Court relied on an unprecedented interpretation of national-
ity, including novel substantive requirements for its validity, as
a ground to reject jurisdiction. That case, however, has been
criticized and was not followed in later international prac-
tice.!6

International law makes a distinction in its regulation of
physical and legal persons. In the case of physical persons, in-
ternational law does not provide any general, substantive rules
that regulate the ascription of nationality.!” In the case of legal
persons, however, the test adopted by international law is lax
and formal: a legal person will be considered a national of the
state under whose law it was incorporated.'® Of course specific

15. See, e.g., Nationality Decrees in Tunis and Morocco, Advisory Opin-
ion, 1923 P.C.L]J. (ser. B) No. 4, at 22-23 (Feb. 7) (“The words ‘solely within
the domestic jurisdiction’ seem rather to contemplate certain matters which,
though they may very closely concern the interest of more than one State,
are not, in principle, regulated by international law. As regards such matters,
each State is sole judge. The question whether a certain matter is or is not
solely within the jurisdiction of a State is an essentially relative question; it
depends on the development of international relations. Thus, in the present
state of international law, questions of nationality are, in the opinion of the
Court, in principle within this reserved domain.”).

16. Nottebohm (Liech. v. Guat.), 2nd Phase Judgment, 1955 I.C.J. Rep. 4
(Apr. 6).

17. This conclusion was originally set forth in Nationality Decrees in Tu-
nis and Morocco, Advisory Opinion, 1923 P.C.1J. (ser. B) No. 4, at 23-24.

18. The ICJ reached that conclusion in both Barcelona 18 Traction,
Light & Power Co., Ltd. (New Application: 1962) (Belg. v. Spain), Judg-
ment,1970 I.C.J. Rep. 3, 42 (Feb. 5) and Ahmadou Sadio Diallo (Republic of
Guinea v. Dem. Rep. Congo), Preliminary Objections, 2007 1.C.J. Rep. 582,
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regulations may be included by states through treaties, which
will then be the lex specialis applicable to the issues regulated
therein.!?

However—and this is a point worth repeating—interna-
tional law does not have a substantive, overarching definition
of nationality. This allows states to diverge in how they regu-
late ascriptions of nationality in their domestic law. Provided
that they respect some base limits,?° domestic regulations of
nationality are valid under international law. International
law’s liberal definition of nationality under domestic law
should not be seen as an absence of rules. There are some
rules, although the majority of them are negative ones. Inter-
national law establishes some base limits to conferrals of na-
tionality.

The objective of those limits is avoiding abusive situations
implying massive, unilateral—and often coercive—conferrals
of nationality. While these situations are unlikely today, they
have occurred in the past. In sum, international law establishes

605 (May 24). See also M. Sornarajah, The International Law on Foreign
Investment 198 (3d ed. 2010) (“Customary international law shows no incli-
nation to depart from incorporation as the test of corporate nationality.”).
Cf. Anglo-Iranian Oil Co. (U.K. v. Iran), Judgment, 1952 1.CJ. Rep. 93, at
102 (July 22) (although not addressed directly, the Court made reference to
“a Company incorporated in the United Kingdom” and briefly afterwards
considered it to be a “British company”); Ahmadou Sadio Diallo (Republic
of Guinea v. Democratic Republic of the Congo), 2007 I.C.J. Rep. at para.
61.

19. Definitions of nationality have often been included in the constitu-
tive treaties of international courts and tribunals. The practice dates back to
the first international mixed arbitral tribunals (claims commissions) and is
still used. See, e.g., Algiers Accords, Iran-U.S., art. 2(1), Jan. 19, 1981 (“An
international arbitral tribunal (the Iran-United States Claims Tribunal) is
hereby established for the purpose of deciding claims of nationals of the
United States against Iran and claims of nationals of Iran against the United
States.”); U.N. S.C. Rep. of the Security Council, Dec. 13 2000, U.N. Doc. S/
2000/1183 (2000), at 7 (Article 5(1) of the Ethiopia-Eritrea Agreement dis-
cusses “[t]he mandate of the Commission [established] to decide through
binding arbitration all claims for loss, damage or injury by one Government
against the other, and by nationals (including both natural and juridical per-
sons) of one party against the Government of the other party or entities
owned or controlled by the other party”).

20. The purpose of these base limits is to avoid massive, unilateral confer-
rals of nationality, usually by operation of law and without the conferees’
consent. See The Law of Nationality, 23 Am. J. INT’'L L. (Spec. Surp.) 11, 53
(1929) [hereinafter Harvard Research].
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outer limits or margins to state’s discretion to regulate adscrip-
tions of nationality. If states operate within those margins, the
conferrals of nationality are deemed valid; if they exceed
them, they are not.

The principle that states have freedom to regulate nation-
ality within the wide margins established by international law
has been recognized since the eighteenth century—the mo-
ment that the nation state and, with it, modern conceptions of
nationality, garnered strength. When writing on nationality,
Pufendorf concludes that in the absence of international cus-
tom, domestic law must be followed.2! Other nineteenth and
early twentieth scholars agree. Bluntschli and Rivier, writing in
1874, claim that: “Each state has the right to freely determine
the conditions by which it will grant or withdraw the condition
of citizen of that state.”? Cogordan holds a similar position,
affirming that: “Each state, being independent from others, is
free to regulate in its fashion the formalities and conditions on
which the acquisition or the loss of the condition of national
will depend,” respecting the diversity of municipal legisla-
tion.?* Oppenheim, in the 1905 edition of his influential trea-
tise, claims that “it is not for International but for Municipal
Law to determine who is and who is not to be considered a
subject.”24

Arbitral tribunals of that time generally concurred, with
arbitral awards such as Medina,?®> decided in 1860, and

21. SAMUEL PUFENDORF, DE JURE NATURAE ET GENTIUM LIBRI OCTO. 2 1055
(William Abbott Oldfather trans., Oxford ed. 1934) (1660) (Pufendorf even
titles a chapter “The ways in which a man may cease to be a subject”, Book
VIII, Chapter XI).

22. JonanN CasparR BLUNTSCHLI & ALPHONSE RIVIER, LE DROIT INTERNA-
TIONAL CODIFIE 218 (1895) (author’s translation) (“Chaque état a le droit de
fixer librement les conditions auxquelles il accorde et retire la qualité de
citoyen de I’état.”). Bluntschili’s main argument is that nationality, like all
other matters of internal organization, belongs to the field of constitutional
law and is reserved to each State.

23. GEORGE CoOGORDAN, Droirs DES GENS: L.A NATIONALITE AU POINT DE
Vute bDES RaprorTs INTERNATIONAUX 16 (1879) (author’s translation)
(“Chaque Etat, étant indépendant des autres, est libre de régler 4 sa guise les
formalités et conditions d’ot il fait dépendre I'acquisition et la perte de la
qualité de national.”).

24. Lassa OpPPENHEIM, INTERNATIONAL Law: A TrReATISE 348 (1905).

25. JoHN BASSETT MOORE, INTERNATIONAL ARBITRATIONS TO WHICH THE
UNITED STATES HAS BEEN A PARTY, 2584 (1898).
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Lizardi,?% decided in 1868, recognizing that issues of national-
ity should be settled in accordance with the domestic laws of
each state. The arbitral tribunals in the Esteves?” Angarica,?®
and Flutie awards also followed that conclusion.?® The Perma-
nent Court of International Justice (PCIJ) further legitimized
that position in its Advisory Opinion on the Tunis-Morocco
Nationality Decrees (Tunis-Morocco),?° holding that: “in the
present state of international law, questions of nationality are,
in the opinion of the Court, in principle, within this reserved
domain.”!

The few international instruments to address the issue
also support that conclusion: within the boundaries estab-
lished by international law states have discretion to regulate
nationality. The Bustamante Code of 1928%2 is a remarkable
example. The Code establishes that each state would “apply its
own law to determine the nationality of origin of any person,
natural or juridical.”®® The Bustamante Code is also the first
international instrument addressing the nationality of legal
persons, declaring that their nationality will be determined by
the “laws of the State that authorizes or approves them,”3* thus

26. Id. at 2483.
27. Esteves Case (Spain v. Venezuela), 10 R.I.A.A. 739, 740 (1903).
28. MOORE, supra note 25, at 2621.

29. JACKsON RALSTON, VENEZUELAN ARBITRATIONS OF 1903, S. Doc. No.
316, 38-45 (2d Sess. 1904).

30. Nationality Decrees in Tunis and Morocco, Advisory Opinion, 1923
P.C.L]. (ser. B) No. 4, at 21; ¢f. Acquisition of Polish Nationality Case, 1923
P.C.LJ. (ser. B) No. 7, at 16 (“One of the first problems which presented
itself in connection with the protection of minorities was that of preventing
these States from refusing their nationality, on racial, religious or linguistic
grounds, to certain categories of persons, in spite of the link which effec-
tively attached them to the territory to one or other of these States.”). Al-
though the Polish case could be interpreted as a recognition of the genuine
link principle later established in the Nottebohm case, it is important to bear in
mind that, in this particular case, there was a specific treaty (the Polish Mi-
norities Treaty) establishing the jus solis principle.

31. Nationality Decrees in Tunis and Morocco, Advisory Opinion, 1923
P.C.1]. (ser. B) No. 4, at 24. The reserved domain refers to the state’s domes-
tic legislation.

32. Code on Private International Law (Bustamante Code), Feb. 20,
1928, O.A.S.T.S. 34 [hereinafter Bustamante Code].

33. Id. at art 9 (author’s translation).

34. Id. at art. 16 (author’s translation).



72 INTERNATIONAL AW AND POLITICS [Vol. 49:63

recognizing that the nationality of legal persons may be deter-
mined by their state of incorporation.

Two other relevant instruments, the Harvard Research in
International Law: The Law of Nationality®> and the Hague Con-
vention on Certain Questions Relating to the Conflicts of Nationality
Laws of 1930,3% reach similar conclusions. Both instruments
declare that the regulation of nationality continues to be an
issue reserved to the discretion of states, while, at the same
time, recognizing that such discretion is bound by some gen-
eral limits imposed by international law.

The idea that international law should limit states’” discre-
tion in regulating nationality was motivated by some unfortu-
nate experiences of collective and unilateral naturalizations,
procedures through which states would forcibly impose their
nationality on aliens. Some Latin American states carried out
naturalizations by operation of law in the late nineteenth and
early twentieth centuries®’—and they had already been re-
jected by arbitral tribunals.?® Pert, for example, conferred na-
tionality to all aliens who bought property in the country; Bra-
zil took an even bolder step: it unilaterally naturalized all for-
eigners residing in its territory.9

The Harvard Research also includes an interesting hypo-
thetical, claiming that: “if State A should attempt to naturalize
all persons in the world holding a particular political or relig-
ious faith or belonging to a particular race”° it would be vio-
lating the limits imposed by international law. The proposition
that international law could regulate substantive issues of na-
tionality was new at that time; but a detailed reading of both
instruments evidences that those regulations would only take
the form of outer limits, designed to avoid extreme circum-
stances like those mentioned above.

35. Harvard Research, supra note 20, at 13.

36. Convention on Certain Questions Relating to the Conflict of Nation-
ality Laws, art. 1, Apr. 12, 1930, 179 L.N.T.S. 89 [hereinafter Hague Conven-
tion].

37. Harvard Research, supra note 20, at 53.

38. See also, the Fayette Anderson and William Thompson arbitral awards,
cited in Moore, supra note 25, at 2479-81.

39. See JouN BASSET MOORE, A DIGEST OF INTERNATIONAL Law 302-11
(1906) (including the cases mentioned therein).

40. Harvard Research, supra note 35, at 26.
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The International Law Commission’s Report on Nationality,
Including Statelessness,*' one of the most authoritative studies in
the matter, reaches a similar conclusion, affirming that states
have discretion to regulate nationality, with international law
only establishing outer limits that must be respected. The Re-
port reaffirms what Brownlie called nationality’s locus classicus:
the principle that the regulation of nationality falls within the
reserved domain of each state.*> The Report, however, en-
dorses the “genuine link” principle for naturalizations.*?
Those limits, however, were designed to curtail attempts at co-
ercive, mass naturalizations, like the one carried out by Bra-
zil,** and other cognate situations, like Germany’s conduct of
carrying out forced naturalizations during the Second World
War.4?

The rules relating to the nationality of legal persons have
received less attention, yet there is still relevant practice and
some authoritative instruments. Here, however, international
law has not granted states as much freedom. Indeed, interna-
tional law has generally considered that a legal person is con-
sidered to have the nationality of the state under whose laws it
was created (incorporated). For better or worse, international

41. Special Rapporteur on Nationality Including Statelessness, Rep. on
Nationality Including Statelessness, Int’l Law Comm’n, U.N. Doc. A/CN.4/50
(1952) (by Manley O. Hudson) [hereinafter ILC Report on Nationality].

42. Id., at. 6. Nevertheless, Cérdova, Hudson’s successor as Special Rap-
porteur, has claimed that International Law is increasingly regulating more
of nationality law, diminishing the State’s margin of appreciation in deter-
mining who are its nationals: It follows that international law sets forth the
limits of the power of a State to confer its nationality. This power necessarily
implies the right to deprive an individual of that nationality; consequently,
international law may also restrict the authority of the State to deprive a
person of its own nationality. There are cases in which international law con-
siders that a certain national legislation is not legal because it comes into
conflict with the broader interests of the international community . . . . In
the present state of international law, it is not, therefore, unwarranted to
affirm that the right of individual States to legislate in matters of nationality
is dependent upon and subordinate to the rules of international law on the
subject, and that, therefore, these questions of nationality are not, as has
been argued, entirely reserved for the exclusive jurisdiction of the individual
States themselves. A/CN.4 /64 ; LL.C. Yearbook (963-11), P. 167, 11 6-7 and
13-14.

43. ILC Report on Nationality, supra note 41, at. 8.

44. ILC Report on Nationality, supra note 41, at 8.

45. ILC Report on Nationality, supra note 41, at 8.
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law opted for a very formal, bright-line rule. The rationale be-
hind this choice is that the recognition of legal personality de-
pends on the will of a state, as expressed in its domestic law;
therefore, the legal person should be considered a national of
the state which allowed its creation.*¢

The place of incorporation rule is recognized as custom-
ary international law.%” In the few instances where the IC] has
addressed the issue—namely, the Barcelona Traction and the Di-
allo cases—it applied that rule. This is not surprising, as histor-
ically, international bodies used that test. In addition to being
established in the Bustamante code, the League of Nations’
committee on experts also concluded that the nationality of
legal persons was determined by their place of incorpora-
tion.*® This position also found support in arbitral jurispru-
dence. For example, the U.S.-German Mixed Claims Commis-
sion recognized the principle in Agency of Canadian Car and
Foundry.*® Similarly, the U.S.-Mexican Claims Commission
reached a similar conclusion in the Greenstreet arbitration.5°

46. See SONARAJAH, supra note 18, at 198.

47. See Barcelona Traction, Light & Power Co., Ltd. (New Application:
1962) (Belg. v. Spain), Judgment, 1970 I1.C.J. Rep. 3, 42 (Feb. 5); Ahmadou
Sadio Diallo (Republic of Guinea v. Dem. Rep. Congo), Preliminary Objec-
tions, 2007 I.CJ. Rep. 582, 605 (May 24); see also Peter T. Muchlinski, Corpo-
rations in International Law, in Max Planck Encyclopedia of Public Interna-
tional Law 1513 (June 2014) (“Usually, nationality is determined by refer-
ence to the place of incorporation. Domicile usually follows
incorporation.”).

48. The League of Nations Committee of Experts on the Nationality of
Commercial Corporations and Their Diplomatic Protection established that
the nationality of a legal person should be determined “by the law of the
contracting party under whose law it was formed and by the situation of the
actual seat of the company which may only be established in the territory of
the state in which the company was formed.” Report to the Council of the League
of Nations on Nationality of Commercial Corporations and Their Diplomatic Protec-
tion, League of Nations Doc. V. Legal.1927.V.12, reprinted in 22 Am. J. INT'L L.
(Spec. Supr.) 171, 204 (1928); see also David Harris, The Protection of Companies
in International Law in the Light of the Nottebohm Case, 18 INT'L & Comp. L.Q.
275, 296 (1969) (exploring the ramifications of Nottebohm for corporate pro-
tections under international law).

49. Agency of Canadian Car and Foundry Co. v. Germany, 8 R.I1.A.A. 460
(Mixed Claims Comm’n 1939) (considering that the nationality of the share-
holders was not the determining factor in the nationality of a legal person).

50. Greenstreet Case (U.S. v. Mexico), 4 R.I.A.A. 462, 463 (1903)
(“[E]ven if it be considered as doubtful whether . . . [an American citizen]
has the authority to dispose of the present claim on behalf of an [American
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Yet all that theoretical framework suffered a near fatal
blow when the ICJ decided the Nottebohm case (Second Phase)
in 1955. The case deals with complex facts. Nottebohm was
German by birth, lived for a long time in Guatemala, but,
before the outbreak of World War II, acquired Liechtenstein
nationality, purportedly to avoid the sanctions that the laws of
war allow to be imposed on enemy nationals. When Guatemala
declared war on Germany, Nottebohm was imprisoned in the
United States; his extensive properties in Guatemala confis-
cated. After being released, he was refused entry to Guate-
mala, forcing him to return to Europe and settle in Liechten-
stein. In 1951 Liechtenstein, exercising diplomatic protection
on behalf of Nottebohm, brought a case against Guatemala
before the IC]J.

Yet the ICJ] dismissed Liechtenstein’s claim on admissibil-
ity grounds.®! The ICJ’s reasoning was that Nottebohm’s natu-
ralization as a Liechtensteiner did not satisfy the threshold
necessary to determine a “social fact of attachment” and a
“genuine connection of existence, interest and sentiments” be-
tween him and that state. The Court’s conclusion appears to
be based on a rather romantic conception of nationality, im-
plying that:

[N]ationality is a legal bond having as its basis a so-

cial fact of attachment, a genuine connection of exis-

tence, interests and sentiments, together with the ex-

istence of reciprocal rights and duties. It may be said

to constitute the juridical expression of the fact that

company] . . . still existing as a going concern in the State of Delaware, where it is
incorporated, the Commission is of the opinion that from the point of view of
international law the claim, as having been espoused and presented by the
Government of the United States, is duly presented” (emphasis added)); see
also Harris, supra note 48, at 284 (“The Commission unanimously rejected
the argument as irrelevant: the real question was the nationality of the com-
pany. The Commission found that, being incorporated in Delaware, it had
U.S. nationality and hence its claim was properly presented by the United
States.”).

51. The decision has drawn its fair share of criticism. See Josef L. Kunz,
Nottebohm Judgment (Second Phase), 54 Am. J. INT’L L. 536 (1960); J. Mervyn
Jones, The Nottebohm Case, 5 INT’'L & Comp. L.Q., 230 (1956); Sloane, supra
note 4. But see lan Brownlie, The Relations of Nationality in Public International
Law, 39 Brit. Y.B. INT'L. L. 284 (1963) (defending the ruling from the start);
H. F. van Pantuys, THE ROLE OoF NATIONALITY IN INTERNATIONAL LAw: AN
OuTtLINE 182 (1959).
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the individual upon whom it is conferred, either di-
rectly by the law or as the result of an act of the au-
thorities, is in fact more closely connected with the
population of the State conferring nationality than
with that of any other State. Conferred by a State, it
only entitles that State to exercise protection vis-a-vis
another State, if it constitutes a translation into juridi-
cal terms of the individual’s connection with the
State which has made him its national.>?

Thus the Court diverges from traditional international
law by requiring the existence of social and psychological links
(which it deems genuine) between the individual and the state.
That conclusion was problematic. Not only did it lack ground-
ing on positive international law; it also deprived Nottebohm
of access to international justice—amounting, maybe, to an in-
ternational denial of justice.

The ruling was duly criticized.>3 One of its most vocal op-
ponents was one of the judges of the Court, John Read. In his
dissenting opinion, Judge Read argued that, in accordance
with international law, Liechtenstein was free to determine the
conditions under which it could make an ascription of nation-
ality.>* Academic commentary followed, with Kunz, for exam-
ple, making a strong critique of the ruling,5® arguing that the
Court had effectively turned Nottebohm into a stateless per-
son.*¢ More recently, Sloane has claimed that the ICJ did not

52. Nottebohm (Liech. v. Guat.), 2nd Phase Judgment, 1955 I.C.J. Rep.
4, 23 (Apr. 6).

53. See Kunz, supra note 51; Jones, supra note 51; Sloane, supra note 4.

54. Kunz, supra note 51, at 552 (remarking that neither counsel for Gua-
temala nor the Court managed to provide any citations for cases or custom
that establish the genuine link principle).

55. Id. at 561-62 (commenting on the “extreme dualistic conception”
which informs the Nottebohm judgment and thereby separates municipal and
international law).

56. Reducing someone to statelessness has grave consequences. See Myres
S. McDougal et al., Nationality and Human Rights: The Protection of the Individ-
ual in External Arenas, 83 YaLE L. J. 900, 960-61 (1974) (calling statelessness
“dramatic,” especially because stateless persons have been considered “an
international vagabond”); see also HANNAH ARENDT, THE ORIGINS OF TOTALI-
TARIANISM 297 (2d ed. 1958) (statelessness means “the loss of a community
willing and able to guarantee any rights whatsoever”).
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intend to establish the “genuine link” principle as a rule of
international law.5”

Brownlie, however, was a supporter. He considered that
“State freedom in the matter of attribution, would be subver-
sive of the legal order.”*® Brownlie’s take on the issue must be
contextualized: the memory of German unilateral conferrals
of nationality was fresh, and international adjudication was still
underdeveloped. Considerations about restricting access to in-
ternational justice must have seemed secondary—if they were
considerations at all.

Most relevant international rulings after Nottebohm re-
jected its holding. Instead, courts and tribunals opted to re-
turn to the position stated in Tunis-Morocco. The most impor-
tant of those rulings is Barcelona Traction,% decided by the ICJ
in 1970. Barcelona Traction involved a claim of diplomatic pro-
tection filed by Belgium against Spain for the expropriation of
the Barcelona Traction, Light, and Power Company, a legal
person incorporated in Canada in which the majority of the
shareholders were Belgian nationals. Canada had initiated
claims of diplomatic protection, but when the Canadian mi-
nority shareholders were compensated, dropped the claim.
Belgium thus sought to bring the claim before the ICJ on be-
half of its nationals. Spain, however, successfully challenged
Belgium’s standing to exercise diplomatic protection and
bring a case before the Court.

The law of diplomatic protection, the Court argued, “at-
tributes the right of diplomatic protection of a corporate en-
tity to the State under the laws of which it is incorporated and
in whose territory it has its registered office.”5® Furthermore,
the ICJ rejected the analogous application of the genuine link
principle to the protection of legal persons, so the Court con-
cludes that “in the particular field of diplomatic protection of
corporate entities, no absolute test of the ‘genuine connec-

57. See Sloane, supra note 4, at 3 (“[D]espite the oft-quoted rhetoric of
the Nottebohm majority, which ostensibly supports the genuine link theory,
scrutiny of the opinion as a whole reveals that the ICJ’s actual concern in
Nottebohm had little to do with genuine links.”).

58. Brownlie, supra note 51, at 364.

59. Barcelona Traction, Light & Power Co., Ltd. (New Application:
1962) (Belg. v. Spain), Judgment,1970 I.C.J. Rep. 3 (Feb. 5).

60. Id. at 42.
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tion’ has found general acceptance.”®! This conclusion is im-
portant, and it is applicable to investor-state arbitration. The
ICJ thus chose to revive the holding of Tunis-Morocco, recogniz-
ing that the nationality of a legal person must be determined
by the domestic law of the state of incorporation.®? That con-
clusion was not isolated. The Court has accepted the place of
incorporation test. Indeed a chamber of the Court relied on
that test in Els;%® while the Court did so more recently in Di-
allo.5*

Another important rebuke of the genuine-link test set
forth in Nottebohm was the ICJ’s decision in LaGrand.®® In that
case, the Court accepted that Germany was entitled to exercise
diplomatic protection on behalf of Karl and Walter
LaGrand—two brothers who had been sentenced to death in
the U.S.—despite the fact that they were not aware of their
German nationality.56 The acceptance of an extremely formal
ascription of nationality—one in which it cannot be said,
under any pretense, that LaGrand had any form of genuine-
link, tie, or allegiance towards Germany—implies yet another
departure from the Nottebohm standard.

The ILC has also rejected Nottebohm, opting in its influen-
tial Draft Articles on Diplomatic Protection5” for the traditional

61. Id.

62. LAURENT LEvy, LA NATIONALITE DES SOCIETES 125 (1984) (referring to
the case, he concludes that “the International Court of Justice enshrines . . .
the determination of the nationality of the companies in the domestic law
concerned”) (“la Court international de justice consacre . . . la détermina-
tion de la nationalité des sociétés par le droit interne concerne”).

63. Elettronica Sicula, S.p.A. Case (U.S. v. It.), Judgment, I.C.J. Rep. 1989
(July 20), at 23. In this case the Court (and indeed the Respondent State,
Italy) accepted that the United States had the power to exercise diplomatic
protection over a legal person incorporated in the United States, according
to the applicable domestic laws.

64. Ahmadou Sadio Diallo (Republic of Guinea v. Dem. Rep. Congo),
Preliminary Objections, 2007 I.C.J. Rep. 582, 605 (May 24).

65. LaGrand Case (Ger. v. U.S.), Judgment, 2001 1.C.J. 466 (June 27).

66. LaGrand Case (Ger. v. U.S.), Counter-Memorial of the United States,
2001 I.CJ. 466, at 7 (June 27).

67. There were also some previous attempts at codification, in particular
the report commissioned by the League of Nations to the Committee of Ex-
perts in 1924. Report Presented by the Comm. of Experts on the Responsibility of
States in Respect of Injury Caused in Their Territory to the Person or Property of
Foreigners, League of Nations Doc. C.196M.70 1927 V (1927).
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deferral of the issue to domestic law.5® The Commission de-
cided to expressly reject the genuine link theory.®® The Draft
Articles also tackle the issue of nationality of legal persons,
stating in Draft Article 9 that, in principle, the nationality of a
legal person is considered that of its state of incorporation.

In addition, the ILC contemplates a series of methodolo-
gies to determine the nationality of a legal person, mainly
through tests based on control,” lack of effective business ac-
tivities,”! and siege social,”> which may be used to reject formal
ascriptions of nationality (that is, where the only link between
the legal person and the of nationality is that it was incorpo-
rated under its laws). At a glance, the possibility of overriding a
formal ascription of nationality could be seen as an acceptance
of the genuine link principle and an express rejection of na-
tionalities of convenience, but that is not the case. The ILC’s
objective, as evidenced in the Commentary, was to guarantee
the broadest protection possible. Thus, the objective of the
factual test is not to bar legal persons from accessing diplo-
matic protection, but rather to enhance their chances of acces-
sing it. The test does not try to create a sort of stateless legal
person, but instead tries to change the ascription of nationality
from one state which, due to the lack of factual relations, is
considered to be unfit to duly exercise diplomatic protection
in favor of another state which could do so more appropri-
ately’”>—thereby avoiding situations like Barcelona Traction,
where the state of incorporation refused to continue exercis-
ing diplomatic protection.

Finally, one of the most recent rejections of the genuine
link principle was made in the European Convention on Na-
tionality,”* which reaffirmed international law’s traditional ap-

68. Draft Articles on Diplomatic Protection with Commentaries, draft art. 4, Int’l
Law Comm’n, U.N. Doc. A/61/10 (2006) (“For the purposes of the diplo-
matic protection of a natural person, a State of nationality means a State
whose nationality that person has acquired, in accordance with the law of
that State . . ..”) [hereinafter Draft Articles].

69. Draft Articles, supra note 68, draft art. 4 cmt. 5.

70. Id. draft art. 9.

71. Id. draft art. 9 cmt. 5.

72. Id.

73. Id.

74. European Convention on Nationality, art. 3(1)-(2), Nov. 6, 1996,
E.T.S. 166 (stating that “[e]ach State shall determine under its own law who
are its nationals” and “[t]his law shall be accepted by other States in so far as
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proach to nationality.”> The Convention recognized that, as
long as states keep within the margins established by interna-
tional law,’ nationality should be determined by each states’
domestic law.””

B. The Regulation of Nationality in 1SDS

Nationality plays a determining role in the personal juris-
diction of ISDS tribunals. Although several courts and tribu-
nals may hear ISDS cases, the majority of ISDS disputes fall
within the aegis of the International Convention for the Settle-
ment of Investment Disputes (ICSID or the Convention). IC-
SID tribunals have limited subject matter and personal juris-
diction. The subject matter limitations require that the dispute
concerns an investment.”® The personal jurisdiction is, as in
most of international adjudication, determined by the nation-
ality of the parties. The general rule concerning personal juris-
diction is established in Article 25(1) of the Convention,; it re-
quires that the claimant investor be a national of one of the
state party to the bilateral investment treaty (BIT) and that the

it is consistent with applicable international conventions, customary interna-
tional law and the principles of law generally recognized with regard to na-
tionality”) [hereinafter European Convention on Nationality].

75. It is important to distinguish the approach taken by the European
Convention on Nationality to determine the nationality of legal persons
from that adopted by the European Commission’s Regulation 1215/1212
(the Brussels Recast Regulation), which adopts a different test to establish
the domicile of legal persons. 2012 O.]. (L 351) 1. Although in the field of
private international law nationality and domicile have been two of the fac-
tors that have historically been relied upon to determine the laws applicable
to a person, there are important conceptual differences between the two—
thus making the rules established in the Brussels Recast Regulation inappo-
site.

76. European Convention on Nationality, supra note 74, at art. 3(2).

77. Repeating the formula set out in the Hague Convention, supra note
36, at art. 1.

78. See, e.g., Malaysian Historical Salvors, SDN, BHD v. Malaysia, ICSID
Case No. ARB/05/10, Decision on the Application for Annulment,
74-81 (Apr. 16, 2009); Malaysian Historical Salvors, SDN, BHD v. Malaysia,
ICSID Case No. ARB/05/10, Award on Jurisdiction, 1Y 70-85 (May 17,
2007); Tradex Hellas S.A. v. Republic of Albania, ICSID Case No. ARB/94/
2, Decision on Jurisdiction, I 3 (Dec. 24, 1996). Those awards contained a
detail discussion of the concept of investment, building on previous awards
following the test set forward in Salini.
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respondent state must be the other state party to the treaty.”
Subsequently Article 25(2) establishes the specific rules appli-
cable to determine the nationality of physical and legal per-
sons, and, consistent with general international law, opted for
a rule similar to the one set out in Tunis Morocco:

(2) “National of another Contracting State” means:
(a) any natural person who had the nationality of a
Contracting State other than the State party to the
dispute on the date on which the parties consented
to submit such dispute to conciliation or arbitration
as well as on the date on which the request was regis-
tered . . . but does not include any person who on
either date also had the nationality of the Con-
tracting State party to the dispute; and (b) any juridi-
cal person which had the nationality of a Contracting
State other than the State party to the dispute on the
date on which the parties consented to submit such
dispute to conciliation or arbitration and any juridi-
cal person which had the nationality of the Con-
tracting State party to the dispute on that date and
which, because of foreign control, the parties have
agreed should be treated as a national of another
Contracting State for the purposes of this Conven-
tion .80

This article is relevant for two reasons: first, because it im-
plies that, in accordance with most of the relevant sources of
international law, ascriptions of nationality remain within the
reserved domain of each state; and second, because it in-
troduces a formula which relies on dual criteria to determine
whether the Centre has personal jurisdiction.

On the one hand, article 25(2) (a) and the first clause of
article 25(2) (b) rely on a formal criterion, one based solely on
the ascription of nationality under domestic law—and nothing
more. On the other hand, the second clause of article
25(2) (b) exceptionally relies on a material factor (foreign con-
trol) to determine if a legal person of the nationality of the
defendant can bring a claim against that state. The latter has
been considered a very limited authorization to pierce the cor-

79. International Convention on the Settlement of Investment Disputes
art. 25(1), Oct. 14, 1966,17 U.S.T. 1270, 575 U.N.T.S. 159.
80. Id. art. 25(2).
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porate veil 8! restricted to the specific situation described in
Article 25(2) (b), which, unlike the other provisions, does re-
quires proof of foreign control.

The exception contained in Article 25(2) (b) is problem-
atic. As often happens with exceptions, some may be tempted
to obviate its exceptional character and turn it into a general
rule.®? As Sinclair noted: “The reference to foreign control in
Article 25(2) (b) does not impose a general requirement upon
investors having the requisite nationality in order for them to
submit a dispute to ICSID.”®3 In other words, the fact that in
one exceptional circumstance—and in that circumstance
only—the Convention makes reference to the need to prove
foreign control does not mean that foreign control must be
proven in all cases. The proof of foreign control is, thus, ex-
ceptional, not a general rule—a conclusion that has been fol-
lowed by several tribunals.®* Proof of foreign control is re-

81. TSA Spectrum de Argentina, S.A. v. Argentina, ICSID Case No. ARB/
05/5, Award, 1 147 (Dec. 19, 2008).

82. See, e.g., Markus Burgstaller, Nationality of Corporate Investors and Inter-
national Claims against the Investor’s Own State, 7 J. WORLD INv. & TRADE 857,
860 (2006) (arguing that “while the traditional criteria of incorporation or
seat are used to determine corporate nationality, one may nevertheless de-
tect a tendency towards looking for the true controllers”); see also ALBERT
BapIA, PIERCING THE VEIL OF STATE ENTERPRISES IN INTERNATIONAL ARBITRA-
TION 137 (2014) (“Treaties generally define the nationality of corporate in-
vestors by the place of incorporation. Just by incorporating a company in a
Member State, an investor of a non-Member State would, in principle, bene-
fit from the safety net of the treaty in question. In the case of groups, all
what it takes is hanging a new subsidiary from the parent or holding com-
pany. This practice, known as ‘treaty shopping,” does not tune in with the
flows of capital, and the boost of wealth investment treaties are often com-
mitted with. So, very often, the mere incorporation of a company, without
more, is insufficient to attract treaty protection.”). I respectfully disagree
with that position. Neither Arbitrators—nor commentators—should look to
introduce extra words that the Contracting Parties of a treaty did not in-
clude.

83. Anthony C. Sinclair, ICSID’s Nationality Requirements, 23 ICSID Rev.
57, 110 (2008). See generally Burgstaller, supra note 82 (discussing the nation-
ality of investors vis-a-vis claims against the investor’s own state).

84. Camuzzi Int’l S.A. v. Argentine Republic, ICSID Case No. ARB/03/2,
Decision on Objections to Jurisdiction, I 30 (May 11, 2005); Sempra Energy
Int’l v. Argentine Republic, ICSID Case No. ARB/02/16, Decision on Objec-
tions to Jurisdiction, 1Y 40-41 (May 11, 2005); LG&E Energy Corp. v. Argen-
tine Republic, ICSID Case No. ARB/02/1, Decision of the Arbitral Tribunal
on Objections to Jurisdiction, I 51 (Apr. 30, 2004).
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quired in order to deviate from Article 25(1) of the Conven-
tion—which prohibits claims by individuals against their state
of nationality—and thus to allow legal persons, by virtue of be-
ing subject to foreign control, to bring ICSID claims against
their state of nationality.

The tribunal in CMS Gas Transmission Company framed the
issue well: “the Convention does not really make such a re-
quirement [control] a central tenet of jurisdiction but only an
alternative for very specific purposes.”® Therefore, even
though Article 25(2)(b)’s exceptional requirements of sub-
stantive elements may be understood as a brief departure from
the Convention’s overarching formalism, it would be a serious
mistake to consider those substantive requirements applicable
to the other nationality provisions of the Convention.

Despite giving a definition of nationality, the ICSID Con-
vention only seeks to establish a minimum objective limit®¢ on
the nature of the disputes that may be brought before the Cen-
tre—including, of course, the nationality of the parties in-
volved. Apart from the exception contained in Article
25(2) (b), the Convention does not mention any substantive
tests or conditions in order to recognize a nationality as valid.
Instead, the Convention—drafted just a few years after the 1CJ
decided Nottebohm—expressly decided to opt for a formal in-
ternational regulation of nationality but referred all substan-
tive aspects to domestic law. The only exception was the spe-
cific case described in Article 25(2) (b).

Aron Broches—the main “architect”” of the ICSID Con-
vention—follows that line of reasoning. He argues that the
purpose of Article 25 was to “indicate the outer limits within
which disputes may be submitted to conciliation or arbitration
under the auspices of the Centre with the consent of the par-

85. CMS Gas Transmission Co. v. Argentine Republic, ICSID Case No.
ARB/01/8, Decision of the Tribunal on Objections to Jurisdiction, § 58
(July 17, 2003).

86. This has been accepted by ICSID Tribunals. See, e.g., Vacuum Salt
Prods. Ltd. v. Ghana, ICSID Case No. ARB/92/1, Award 19 36-37 (Feb. 16,
1994); Rompetrol Grp. N.V. v. Romania, ICSID Case No. ARB/06/3, Deci-
sion on Preliminary Objections on Jurisdiction and Admissibility, Y 80-84
(Apr. 18, 2008).

87. CuristorpH H. SCHREUER ET AL., THE ICSID CONVENTION: A COMMEN-
TARY 2 (2d ed. 2009).
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ties thereto.”®® According to Broches, the drafters of the Con-
vention sought to adopt a different, more flexible approach
toward nationality than the one taken at the time by the law of
diplomatic protection,® which was mired in Nottebohm’s re-
cently issued genuine link test. Instead, Broches claims that:

The significance of nationality in traditional in-
stances of a espousal of a national’s claim should be
distinguished from its relatively unimportant role
within the framework of the Convention.

[Nationality is] not here of significance in the tradi-
tional sense of the link conferring the rights of pro-
tection on his State . . . and not of the essence of
nationality itself . . . the significance of nationality in
traditional instances of espousal of a national’s claims
should be distinguished from its relatively unimpor-
tant role within the framework of the Convention.%°

These statements, plus the plain text of Article 25, evi-
dence the Convention’s aim of adopting a formal definition of
nationality, based on the liberal standard of Tunis Morocco.
This conclusion is recognized by several scholars. Orrego Vi-
cuiia, for example, has noted that ICSID’s formal regulation of
nationality implies that the “link of nationality has lost to an
extent its rigour in the context of international claims.”®!
Amerasinghe reaches similar conclusions, stating that under
the ICSID Convention nationality just “serves as a means of
bringing a private party within the jurisdictional pale of the
Centre.”92

88. MarTiNUS NpHOFF, SELECTED Essavs: Worrp Bank, ICSID, anp
OTHER SUBJECTS OF PUBLIC AND PRIVATE INTERNATIONAL Law 207 (1995).

89. The current trend in the field of diplomatic protection has moved
towards a more flexible conception of nationality, centered on expanding
protection. See Part VI, infra.

90. Chairman’s Report on the Preliminary Draft of the Convention, DOCUMENTS
CONCERNING THE ORIGIN AND FORMULATION OF THE CONVENTION ON THE SET-
TLEMENT OF INVESTMENT DiSPUTES BETWEEN STATES AND NATIONALS OF OTHER
StaTES 579 (1968).

91. See FraNCISCO ORREGO VICUNA, INTERNATIONAL DISPUTE SETTLEMENT

IN AN EvorviING GLOBAL SocIieETy: CONSTITUTIONALIZATION, ACCESSIBILITY,
PrivaTizaTioN 36 (2001).

92. C.F. Amerasinghe, The Jurisdiction of the International Centre for the Settle-
ment of Investment Disputes, 19(2) INDIAN J. INT’L Law, 166, 198 (1979).
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Yet academic opinion is not unanimous. Christoph
Schreuer, for example, holds a different view. He argues that
the tribunals should realistically examine the true controllers
of the investors (by evaluating foreign control or determining
the origin of the capital), and, in consequence, blocking ac-
cess to the Centre when the juridical persons are controlled
directly or indirectly by nationals of non-Contracting states or
nationals of the host state.® That argument, however, contra-
dicts both the text of the Convention and general interna-
tional law.

It is thus evident that the ICSID Convention deferred the
substantive regulation of nationality to states. As one commen-
tator remarks, “it is quickly apparent that the Convention does
not set out any legal definition or tests of nationality . . . these
are questions to be determined by applying the law of the re-
spective Contracting State.”®* Several tribunals agree, includ-
ing the tribunal in AES Corporation v. Argentine Republic, which
quotes Christoph Scheurer, concluding that: “During the Con-
vention’s preparatory work, it was generally acknowledged that
nationality would be determined by reference to the law of the
State whose nationality is claimed subject.”?®

Furthermore, because of the particular structure of the
ICSID Convention, states also have the possibility of establish-
ing specific regulations of nationality in their BITs. The Con-
vention allows states to regulate the substantive aspects of na-
tionality both through their domestic laws and through the in-
vestment treaties they sign. Despite some diverging awards, the
main consensus is that in order for the Centre to have per-
sonal jurisdiction, the claimant must meet the nationality re-
quirements of both the Convention and the BIT under which
the claim is brought®®—and, if the applicable BIT submits the

93. SCHREUER, supra note 87, at 323, 1849.

94. Sinclair, supra note 83, at 64; SCHREUER, supra note 87, at 460.

95. AES Corp. v. Argentine Republic, ICSID Case No. ARB/02/17, Deci-
sion on Jurisdiction, I 79 (Apr. 26, 2005) (quoting SCHREUER, supra note 87,
art. 25, 1 430).

96. This position is supported by both Aron Broches, The Convention on
the Settlement of Investment Dispules between States and Nationals of Other States,
136 HAGUE AcapeEmy oF INT’L L., REcUEIL DEs Cours 331, 343 (1972) and
SCHREUER, supra note 87, at 267, 1 426. Cf. Tokios Tokelés v. Ukraine, ICSID
Case No. ARB/02/18, Decision on Jurisdiction, { 13 (Apr. 29, 2004), 20
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issue to the state’s domestic law, then also to the conditions
established therein.

This ample discretion means that states may, if they so
choose, establish different regulations of nationality on the
municipal and international levels. A state may, for example,
adopt a very liberal and formal regulation of nationality do-
mestically; while at the same time setting a higher threshold of
connection for ISDS purposes. In a sense, states are free to
determine the amount of links or connections that they consider
necessary in order to recognize an ascription of nationality;
these links operate in a continuum, from the minimum links
established in Tunis Morocco, to the more substantive genuine
links required by Nottebohm. However, there is no uniform sub-
stantive international regulation of nationality. If the domestic
laws of state A provide that a legal person incorporated under
the laws of state A is considered its national, then that legal
person will be considered a national of state A, regardless of
the nationality of the controlling shareholders.

Such a system is not only consistent with international law;
it also assures that states retain the regulatory flexibility to de-
termine ascriptions of nationalities. One issue that is often
overlooked by those favoring the adoption of a univocal regu-
lation of nationality is that such a one-size-fits-all solution may
ignore the specific needs of some states and fail to reflect the
desired policy choices of other states.

Moreover, the current structure of the international regu-
lation of nationality does not mean that nationalities of conve-
nience are accepted—only that it is states who will determine
whether they are. A good example of this is the recent Gaéta
award issued by an ICSID Tribunal.®” In that case, the tribunal
found that it had no personal jurisdiction because the claim-
ant seemingly used a nationality of convenience. The conclu-
sion, however, was based on French domestic law (the applica-
ble law under the France-Guinea BIT), not on a purported
rule of international law. French law presumes that legal per-
sons incorporated under its laws are its nationals,”® but that

ICSID Rev. 205 (2005) (Weil, J., dissenting) (postulating a narrower means
of determining nationality).

97. Société Civile Inmmobiliére de Gaéta v. Guinea, ICSID Case No.
ARB/12/36, Award (Dec. 21, 2015).

98. Id. at 11 136-37, 180.
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presumption is rebuttable. For example, if the seat of manage-
ment or the economic activities of the corporation are else-
where, then the ascription of French nationality may be dis-
missed. The tribunal, operating under that framework, ana-
lyzed the facts and concluded that they met the threshold to
rebut the presumption of French nationality—resulting in a
lack of personal jurisdiction over the claim.%®

Another illustration of how states may exercise their dis-
cretion in regulating the substantive requirements of national-
ity is through the inclusion of “denial of benefits” provisions in
BITs.190 Denial of benefits provisions are treaty clauses that al-
low a state to refuse to afford BIT protection to claimant’s who
lack sufficient substantive links with the state party to the BIT.
They are a way for a state to deliberately reject nationalities of
convenience.!°! Denial of benefits provisions require stronger
links between the claimant and the purported state of nation-
ality; when these provisions are included in a BIT a nationality
of convenience will fail to satisfy the personal jurisdiction re-
quirements of the treaty.

Denial of benefits provisions are not new. The United
States started including them after World War II in their
Friendship, Commerce and Navigation Treaties.!°? The pur-
pose of these provisions may have been to deny “the possibility
of a ‘free ride’ by third-country interests”!%% because it was pos-
sible that “such third countries were not party to the reciprocal
arrangements embodied in the treaty or for other reasons.”104
In the specific case of the United States, a particular concern
was to avoid extending treaty benefits to legal persons effec-
tively controlled by nationals of states with which the U.S. did
not have diplomatic relations.

99. Id. at 1 175-80.

100. For a comprehensive study on the subject, see Mark Feldman, Setting
Limits on Corporate Nationality Planning in Investment Treaty Arbitration, 27 I1C-
SID Rev. 281, 283 (2012) (discussing denial of benefits).

101. Anthony C. Sinclair, The Substance of Nationality Requirements in Invest-
ment Treaty Arbitration, 20 ICSID Rev. 357, 378 (2005).

102. Kenneth J. Vandevelde, The Bilateral Investment Treaty Program of the
United States, 21 CornELL INT’L L.J. 201, 206 and 214 (1988).

103. Herman Walker Jr., Provisions on Companies in United States Commercial
Treaties, 50 Am. J. INT’L. L. 373, 388 (1956).

104. Id. at 388.
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While some years ago denial of benefits provisions were a
particularity of investment and trade treaties to which the
United States was a party,!% today they are present in the BITs
of other states—although they are still far from being the gen-
eral rule. In addition to the United States, which continued to
include a denial of benefits provision in its 2012 model BIT,
these clauses have been included in BITs signed by Canada,
Mexico, Japan, Korea, China, Australia, New Zealand, Perq,
Lebanon, and Austria. They have also been included in Multi-
lateral Investment Treaties (MITs) like the Energy Charter
Treaty (ECT),!9¢ the Asean Comprehensive Agreement on In-
vestment, and in the investment provision of free trade agree-
ments like the North American Free Trade Agreement or the
Dominican Republic-Central America Free Trade Agreement.
Moreover, the TTIP seems to include a similar provision,!'%?

105. The United States still includes denial of benefits provisions in its
model BITs:
Article 17: Denial of Benefits:
1. A Party may deny the benefits of this Treaty to an investor of the
other Party that is an enterprise of such other Party and to invest-
ments of that investor if persons of a non-party own or control the
enterprise and the denying Party: (a) does not maintain diplomatic
relations with the non-Party; or (b) adopts or maintains measures
with respect to the non-Party or a person of the non-Party that pro-
hibit transactions with the enterprise or that would be violated or
circumvented if the benefits of this Treaty were accorded to the
enterprise or to its investments.
2. A Party may deny the benefits of this Treaty to an investor of the
other Party that is an enterprise of such other Party and to invest-
ments of that investor if the enterprise has no substantial business
activities in the territory of the other Party and persons of a non-
Party, or of the denying Party, own or control the enterprise.
2012 U.S. Model Bilateral Investment Treaty, available at https:/ /ustr.gov/sites/
default/files/BIT %20text%20for % 20ACIEP %20Meeting.pdf.

106. Pinsolle, for example, considers that the ECT’s denial of benefits pro-
visions “is intended to protect contracting parties from abuse of the ECT by
the nationals of non-contracting parties. It is not intended to deprive from
treaty protection nationals of the host state.” Philippe Pinsolle, Selected Na-
tionality Issues in ECT Arbitration, in LIBER AMICORUM BERNARDO CREMADES
965, 973 (Miguel Angel Fernandez-Ballesteros & David Arias eds., 2010).
With the exception of the use of the word abuse, I agree with that analysis.

107. Transatlantic Trade and Investment Partnership, Draft Art. 9 (estab-
lishing that “[a] Party may deny the benefits of this Chapter to an investor of
the other Party that is an enterprise of that Party and to investments of that
investor if: (a) the investors of a non-Party owns or controls the enterprise”),
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requiring a certain level of factual links between the claimant
and purported state party to the treaty.

Despite the apparent rise in popularity of denial of bene-
fits provisions, one final thing may be said in favor of formal,
bright-line rules regarding nationality: regardless of their sim-
plicity (or perhaps because of it), formal ascriptions of nation-
ality may be more attuned to current needs. In the case of
physical persons, the increased acceptance of multiple nation-
ality, coupled with the growing mobility of the labor force, may
make it almost impossible to pinpoint the genuine links men-
tioned by the Nottebohm majority. A person may be a national
of state A by virtue of being born in its soil; a national of state
B due to her parents’ nationality; and opt to become a na-
tional of state C through naturalization. Those situations,
which until recently were considered oddities, will become
ever more common.

The situation is more evident in the case of legal persons.
Consider, for example, the case of publicly traded companies.
Trying to determine a company’s nationality based on the na-
tionalities of its shareholders may be impossible, as they may
be scattered throughout the globe. Likewise, how can the na-
tionality of a multinational NGO be determined? While the
board of directors may meet in one state, the lion’s share of
operations may take place on another continent. Further-
more, in the age of the digital economy and web-based trans-
actions, which, for practical purposes, implies a certain deter-
ritorialization of economic activity, what geographical facts or
elements will be conducive to a predictable ascription of na-
tionality? Faced with these challenges, the simple certainty of
formalism may be the best choice.

After reviewing the regulation of nationality in both gen-
eral international law and in ISDS in particular, it is possible to
reach the following conclusions. In the case of physical per-
sons, the current state of international law—as reflected by in-
ternational instruments, academic commentary, and rulings
from international courts and tribunals—overwhelmingly sup-
ports the principle laid out by the PCIJ in Twunis-Morocco. This
means that states have ample freedom to domestically regulate
the conditions for ascribing their nationality to an individual.

available at http:/ /trade.ec.europa.eu/doclib/docs/2015/september/tradoc
_153807.pdf.
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Fach state determines the number of links, or material facts of
connection. Conversely, the genuine link principle articulated
by the IC] in Nottebohm has been rejected.!%® In the case of le-
gal persons, the general rule of international law favors the
formal criteria of place of incorporation—noting, however,
that states may opt to include more substantive definitions
through lex specialis (like BITs).

III. THE RELAXATION OF NATIONALITY-BASED
JURISDICTIONAL THRESHOLDS

This Part will analyze the decline of nationality-based limi-
tations to the personal jurisdiction of international courts and
tribunals. This process led to an expansion of the personal ju-
risdiction of said fora—and as a consequence, to an increase
in the number of cases that these courts and tribunals can de-
cide. This expansion of jurisdiction is the product of two main
developments, each examined in further detail below.

First, international courts and tribunals enlarged their
personal jurisdiction through an expansive interpretation of
nationality-based jurisdictional threshold—thus increasing ac-
cess to international justice. This jurisdictional expansion is
possible due to the decentralized, archipelagic nature of inter-
national adjudication, which enables individual tribunals to
determine their own jurisdiction (by virtue of the kompetenz-
kompetenz principle).1® A prime example of this practice is the
development in general international law of the rule of domi-
nant or effective nationality and the corresponding relaxation
of jurisdictional bars affecting dual citizens.

The second factor is the denationalization of jurisdic-
tional thresholds. Several constitutive treaties of international
courts and tribunals—particularly those concerning human
rights—have opted to eliminate nationality-based limits on

108. Even if that were not so, contemporary developments have led some
commentators to argue that “the link of nationality has lost to an extent its
rigor in the context of international claims.” Francisco Orrego Vicuila,
Changing Approaches to the Nationality of Claims in the Context of Diplomatic Pro-
tection and International Dispute Settlement, 15 ICSID Rev. — ForeiGN Inv. L. J.
340, 349 (2000).

109. See]John J. Barcel6 111, Who Decides the Avbitrators’ Jurisdiction? Separabil-
ity and Competence-Competence in Transnational Perspective, 36 VAND. J. TRANS-
NaT’'L L. 1115, 1124 (2003) (defining the positive conception of compe-
tence- as “arbitrators . . . empowered to rule on their own jurisdiction”).
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personal jurisdiction altogether. Now access to those interna-
tional fora no longer depends on a person’s nationality, but
on where the subject matter of the dispute took place.!1?

A.  The Expansion of Personal Jurisdiction Through the Rule of
Dominant or Effective Nationality

The relevance of nationality in determining the personal
jurisdiction of international courts and tribunals originated
with the development of the law of diplomatic protection. It is
necessary to recall that until the second half of the twentieth
century, any form of international dispute settlement involving
damages to individuals was channeled through diplomatic pro-
tection.!!'! Judicial forms of international dispute resolution
were considered a subfield within diplomatic protection.!12

Thus, the law of diplomatic protection was the first to rely
on nationality to curtail the personal jurisdiction of interna-
tional fora. The principle of equality of states was of particular
relevance. That principle, which operates in cases of dual or
multiple nationals, forbids a state from exercising diplomatic
protection on behalf of one of its nationals against their other
state of nationality.!!® Reasonable enough, however, before

110. See generally MARKO MILANOVIC, EXTRATERRITORIAL APPLICATION OF
HumaN RigHTs TrEATIES 155 (2011) (“[T]he nationality of the victim of a
human rights violation, on which the Commission may have relied, should
have no bearing on the question of extraterritorial application.”).

111. The definition of diplomatic protection adopted by the Draft Articles
on Diplomatic Protection still states in Article 1 that: “[D]iplomatic protec-
tion consists of the invocation by a State, through diplomatic action or other
means of peaceful settlement, of the responsibility of another State for an
injury caused by an internationally wrongful act of that State to a natural or
legal person that is a national of the former State . . . .” Draft Articles, supra
note 68, art. 1.

112. Borchard, in his seminal study, considers arbitration (he wrote
before the advent of international courts) “the method most frequently used
to settle international pecuniary claims” and classified arbitration as one of
the “amicable” methods of diplomatic protection. EDwIN MONTEFIORE
BorcHARD, THE DipLoMATIC PROTECTION OF CITIZENS ABROAD, OR, THE LAw
OF INTERNATIONAL Craivs 442-43 (1915).

113. This principle was adopted in Article 7 of the Draft Articles, supra
note 68. A lucid representation of the role that equality of states principle
had in the personal jurisdiction of international courts and tribunals is
found in the Mergé award of 1955. See F.S. Mergé, 22 1.L.R. 443, 455 (It.-U.S.
Conciliation Comm’n 1955) (“The principle, based on the sovereign equal-
ity of States, which excludes diplomatic protection in the case of dual nation-
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the mid-twentieth century, many states required an individual
to obtain governmental authorization in order to renounce
her nationality; other states did not even allow for that possi-
bility. This state of affairs put dual or multiple nationals at a
considerable disadvantage, particularly regarding access to in-
ternational justice.!!*

Several international arbitral tribunals and claims com-
missions sought to overcome the jurisdictional hurdles created
by the principle of equality of states. International adjudicators
achieved this through the development of the rule of domi-
nant or effective nationality, which operated as an exception
to the principle of equality of states. The rule of dominant or
effective nationality allowed dual nationals to bring claims
against one of their states of nationality, provided that their
dominant nationality was that of the state exercising diplo-
matic protection.!!> Although most awards do not explicitly
mention that the purpose of the rule was expanding personal

ality, must yield before the principle of effective nationality whenever such
nationality is that of the claiming State. But it must not yield when such
predominance is not proved, because the first of these two principles is gen-
erally recognized and may constitute a criterion of practical application for
the elimination of any possible uncertainty.”);see also Peter J. Spiro, Multiple
Nationality, in Max PLANCK ENGYCLOPEDIA OF PUBLIC INTERNATIONAL Law 780,
9 11 (Apr. 2008) (“Prior majority practice (also reflected in the 1930 Hague
Convention) had barred one State of nationality from making claims or ex-
ercising protection against another State of nationality, without regard to
relative actual connections. That practice eroded during the 20th century,
however, to expand the ‘dominant and effective’ test to apply as between
States of nationality.”).

114. States did not want “to release a national from his allegiance and
thereby lose a potential soldier.” Conflicts resulted—the War of 1812 among
them—when European States insisted on extracting military service obliga-
tions from emigrants who had acquired US citizenship. See Special Rap-
porteur on Nationality Including Statelessness, Rep. on Multiple Nationality,
Int’l Law Comm’n, U.N. Doc. A/CN.4/64 (1952) (by Roberto Cérdova).

115. A good example of this is the case Iran v. United States, Case No. A/
18, 5 of the Iran-United States Claim Tribunal. See Iran v. U.S., Case No. A/
18, 5 Iran-U.S. CI. Trib. Rep. 251, 265 (1984). The function of this rule was
extending access to international justice to dual nationals. See Draft Articles,
supra note 68, at Draft Art. 7 cmt. 7 (“[TThe main objection to a claim
brought by one State of nationality against another State of nationality is that
this might permit a State, with which the individual has established a pre-
dominant nationality subsequent to an injury inflicted by the other State of
nationality, to bring a claim against that State.”).
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jurisdiction, allowing dual nationals access to international jus-
tice was the underlying motivation.

Most writers attribute this principle to the famous
Canevaro arbitration!'® of 1912,117 however, that is incorrect.
The Anthony Barclay award issued by the United States-Great
Britain Claims Commission formulated the principle forty
years earlier,!!'® holding that:

The decisions of the commission in these and other
similar cases established the doctrine that, so far as
relates to the question of jurisdiction, the national
character of the party is to be determined by his para-
mount allegiance, where that is not double, irrespec-
tive of the fact of domicil.!19

Furthermore, several other arbitral awards seem to recog-
nize the dominant nationality principle without explicitly men-
tioning it. Many of them were issued by the claims commis-
sions established in Venezuela in the beginning of the twenti-
eth century to settle the claims between that state and several
European powers.1?° The awards in Mathison,'?! Milani,!%?
Heirs of Jean Maninat,'?® and Corvaia'?*—all cases concerning
dual nationals—sought to determine the dominant national-
ity, thus evidencing the application of this test.!?> Another
clear case of reliance on the principle of effective nationality
came in 1888, at the Twelfth Session of the Institute of Inter-
national Law,!2¢ which held that a person should only be con-
sidered a national of the place of his active nationality.!2”

116. Canevaro (It. v. Peru), 9 RI1.A.A. 397 (Perm. Ct. Arb. 1912).

117. See, e.g., PANHUYS, supra note 51, at 74; RuTH DONNER, THE REGULA-
TION OF NATIONALITY IN INTERNATIONAL Law 24 (2d ed. 1994).

118. JouN BaSSETT MOORE, INTERNATIONAL ARBITRATIONS, 2728 (1898).

119. Id. I have searched for the “similar cases” mentioned therein, to no
avail.

120. The cases have been compiled in RALSTON, supra note 29.

121. Id. at 438.

122. Id. at 754-62.

123. Jackson H. RaLsTON, REPORT OF FRENCH-VENEZUELAN MIXED CLAIMS
CommissioN of 1902, at 69-80 (1906).

124. RaLsTON, supra note 29, at 803.

125. PaNHUYS, supra note 51, at 77 (making a similar observation, but
reaching an opposite conclusion).

126. DONNER, supra note 117, at 43-44.

127. Id. at 25. See also DONNER, supra note 117, at 44.
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The principle of dominant nationality was distinctly rec-
ognized as such in 1912, when the Permanent Court of Arbi-
tration (“PCA”) decided the Canevaro case (Italy v. Peru).!2® In
that case, the arbitral tribunal rejected Italy’s attempt to exer-
cise diplomatic protection on behalf of Rafael Canevaro, a
dual Peruvian-Italian national, on the grounds that Canevaro’s
effective nationality was Peruvian.!'29

The French-German Mixed Arbitral Tribunal also applied
the same principle in 1926, when it decided the Barthez de
Montfort v. Treuhander Hauptverwaltung case.'*® There, the
mixed tribunal determined that dual nationals must, for the
purpose of diplomatic protection, be considered as nationals
of the state to which they have the strongest and most substan-
tial connection. The tribunal relied on the “principle of active
nationality,”!3! which seeks to determine to which of two na-
tionalities the person has the most significant ties based on
considerations of “fact and law.”!32

As is inevitable in a decentralized adjudicatory system, the
position was not uniform. In 1931, the Salem tribunal!3? dis-
agreed with Canevaro, rejecting its holding and (incorrectly)
considering it isolated.!®* Despite that, the principle was in-
voked by the Italian-United States Conciliation Commission,
which applied the dominant nationality rule when deciding
the Mergé case in 1955.135 Another important development was
the Flegenheimer award,!®® which limited the application of the
dominant nationality principle to cases of dual nationals—
thus excluding the analysis of substantive elements (required
to prove which nationality is dominant) in cases of people with
a single nationality.

128. Canevaro (It. v. Peru), 9 RI1.A.A. 397 (Perm. Ct. Arb. 1912).

129. Id.

130. Barthez de Montfort v. Treuhander Hauptverwaltung (Fr. v. Ger.), 3
French-German Mixed Arbitral Tribunal 279 (1926); DONNER, supra note
117, at 42.

131. DONNER, supra note 117, at 42.

132. Id.

133. Salem (Egyptv. U.S.), 2 RI1.A.A. 1161, 1187 (Arbitral Tribunal 1932).

134. Id. at 1187.

135. Mergé (U.S. v. It.), 14 RI.A.A. 236, 246-48 (It.-U.S. Concil. Comm’n
1955).

136. Flegenheimer (U.S.v. It.), 14 RI.A.A. 327, 377 (It.-U.S. Conciliation
Comm’n 1958).
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But perhaps the most important contribution to the ex-
pansion of access to international adjudication was that of the
Iran-U.S. Claims Tribunal. The treaty that constituted the Tri-
bunal, the Algiers Accords,!3? established that the tribunal had
jurisdiction over cases of Iranian nationals against the United
States, of United States nationals against Iran, and disputes be-
tween those two states.!®® It did not, however, mention poten-
tial claims filed by dual United States-Iranian nationals.!39

The tribunal faced that issue in 1984, when a dual United
States-Iranian national filed case A-18. The tribunal found the
Algiers Accord ambiguous on the issue, and thus decided to
apply general international law, concluding that it had juris-
diction over claims of dual nationals when “the dominant and
effective nationality of the claimant during the relevant pe-
riod . . . was that of the United States.”!4? This was a commend-
able decision; the tribunal’s interpretation of a nationality-
based jurisdictional threshold optimized access to interna-
tional justice—and allowed the claimant to obtain redress in
what was probably the only viable forum.!4!

The tribunal, while expanding its jurisdiction and al-
lowing dual nationals to file international claims against one of
their states of nationality, also refined the rule of dominant
nationality by establishing the following caveat: “In cases
where the tribunal finds jurisdiction based upon a dominant
and effective nationality of the claimant, the other nationality

137. Declaration of the Government of the Democratic and Political Re-
public of Algeria Concerning the Settlement of Claims by the Government
of the United States and the Government of the Islamic Republic of Iran,
Iran-U.S,, Jan. 19, 1981, 20 I.L.M. 230 [hereinafter Settlement of Claims]. See
generally MOHSEN AGHAHOSSEINI, CLAIMS OF DUAL NATIONALS AND THE DEVEL-
OPMENT OF CUSTOMARY INTERNATIONAL Law: Issues BEFORE THE IRAN-UNITED
StaTEs Cramvs TRIBUNAL (2007).

138. Settlement of Claims, supra note 137, art. II(1).

139. See Richard M. Mosk, Book Note, 102 Awm. J. InT’L L. 215, 217-19
(2008) (reviewing MOHSEN AGHAHOSSEINI, CLAIMS OF DUAL NATIONALS AND
THE DEVELOPMENT OF CUSTOMARY INTERNATIONAL Law (2007), and providing
some potential explanations as to that absence).

140. Iran v. United States, Case No. A/18, 5 Iran-U.S. CI. Trib. Rep. 251,
265 (1984).

141. Indeed, Iran was quite incensed by the decision, with one of the Ira-
nian-designated judges issuing a dissenting opinion where he claimed that
the ruling “made the Tribunal lose all credibility to adjudicate any dispute
between the Islamic Republic of Iran . . . and the United States, as the sym-
bol of world capitalism.” Id. at 266.
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may remain relevant to the merits of the claim.”!*? The caveat
was used in the Esphahanian v. Bank Tejarat cas