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I. INTRODUCTION

In July 2012, the World Bank (Bank) began a review of its
environmental and social safeguard policies in an effort to
modernize its approach to environmental and social risk man-
agement and enhance efficiency for both the Bank and bor-
rower countries. The environmental and social safeguards at-
tach conditions to and function as regulatory guidelines for
both the Bank and borrowers working on Bank-funded
projects.1 The Bank itself claims that the review of the existing
safeguards specifically aimed to expand coverage and social in-
clusion; enhance responsibilities and ownership of borrower
countries; strengthen supervision, monitoring, and evaluation
of the implementation of the safeguards; and increase ac-
countability and grievance redress systems for those who are
affected by Bank-financed projects.2

After a four-year consultation process, the Bank’s Board
of Directors approved the third draft of the Environmental and
Social Framework (ESF) on August 4, 2016.3 The new ESF con-
sists of: (1) the Vision for Sustainable Development,4 which sets out
the Bank’s aspirations for environmental and social sus-
tainability; (2) the Environmental and Social Policy for Investment
Projects (ESPIP),5 which sets out the Bank’s mandatory require-
ments for investments, and (3) the ten Environmental and Social

1. Review and Update of the World Bank Safeguard, WORLD BANK: CONSUL-

TATIONS, http://consultations.worldbank.org/consultation/review-and-up
date-world-bank-safeguard-policies (last visited Mar. 22, 2017).

2. Press Release, World Bank Group, World Bank Board Approves New
Environmental and Social Framework (Aug. 4, 2016), http://www.world
bank.org/en/news/press-release/2016/08/04/world-bank-board-approves-
new-environmental-and-social-framework.

3. WORLD BANK GROUP [WBG], ENVIRONMENTAL AND SOCIAL FRAMEWORK:
SETTING ENVIRONMENTAL AND SOCIAL STANDARDS FOR PROJECT FINANCING

(August 4, 2016) [hereinafter ENVIRONMENTAL AND SOCIAL FRAMEWORK],
https://consultations.worldbank.org/Data/hub/files/consultation-template
/review-and-update-world-bank-safeguard-policies/en/materials/the_esf_
clean_final_for_public_disclosure_post_board_august_4.pdf.

4. World Bank Group [WBG], Vision for Sustainable Development, in ENVI-

RONMENTAL AND SOCIAL FRAMEWORK, supra note 3, at 5. R

5. World Bank Group [WBG], Environmental and Social Policy for Invest-
ment Projects, in ENVIRONMENTAL AND SOCIAL FRAMEWORK, supra note 3, at 9 R
[hereinafter ESPIP].



\\jciprod01\productn\N\NYI\49-3\NYI305.txt unknown Seq: 3  1-AUG-17 15:08

2017] EMPOWERING THE INSPECTION PANEL 923

Standards (ESS),6 which detail the borrower’s responsibilities.
The new ESF package also includes the Bank Directive: Address-
ing Risks and Impacts on Disadvantaged or Vulnerable Individuals
or Groups, which gives instructions to Bank staff regarding due
diligence obligations for the assessment and management of
risks and impacts falling on disadvantaged or vulnerable indi-
viduals or groups.7

In addition, the Bank’s Board of Directors has yet to ap-
prove the final version of the Environmental and Social Procedure
(ESP),8 which provides instructions to Bank staff on applying
the ESPIP, and the Information Note: Assessing the Borrower’s Envi-
ronmental and Social Framework, which will provide further infor-
mation and guidance to Bank staff about making decisions,
together with the borrower, on the potential use of all or parts
of a borrower’s ESF in Bank-financed projects.9 The new ESF
package should be rolled out in 2018 after the Bank has com-
pleted a 12–18 month training period to prepare for the tran-
sition to the new ESF.10 For the first seven years, the existing
safeguards are expected to run in parallel to the new ESF, gov-
erning projects that were initiated before the launch of the
ESF.11

6. World Bank Group [WBG], Environmental and Social Standards, in EN-

VIRONMENTAL AND SOCIAL FRAMEWORK, supra note 3, at 23. This Note will cite R
each ESS separately.

7. World Bank Group [WBG], Bank Directive: Addressing Risks and Impacts
on Disadvantaged or Vulnerable Individuals or Groups, EXC5.07-DIR.117 (Aug.
4, 2016) [hereinafter Bank Directive], https://policies.worldbank.org/sites/
ppf3/PPFDocuments/Forms/DispPage.aspx?docid=E5562765-a553-4ea0-b7
87-7e1e775f29d5.

8. World Bank Group [WBG], Bank Procedure: Environmental and Social
Procedure (Aug. 4, 2016) (Deliberative Working Draft) [hereinafter ESPP],
https://consultations.worldbank.org/Data/hub/files/consultation-template
/review-and-update-world-bank-safeguard-policies/en/materials/draft_es
procedure_clean_final_for_public_disclosure_post_board_august_4.pdf.

9. World Bank Group [WBG], Information Note: Assessing the Borrower’s
Environmental and Social Framework (August 4, 2016) (Deliberative Working
Draft), https://consultations.worldbank.org/Data/hub/files/consultation-
template/review-and-update-world-bank-safeguard-policies/en/materials/dr
aft_borrower_framework_information_note_final_for_public_disclosure_
post_board_august_4.pdf.

10. Press Release, World Bank Group, World Bank Board Approves New
Environmental and Social Framework (August 4, 2016), http://www.world
bank.org/en/news/press-release/2016/08/04/world-bank-board-approves-
new-environmental-and-social-framework.

11. Id.
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Much of the criticism and feedback received from stake-
holders during consultation, such as governments, civil society,
and the private sector, focused on the dilution of the Bank
management’s role and responsibilities under the new frame-
work. Most input, however, has overlooked the impact that the
new ESF will have on the role of the Inspection Panel. Given
the Inspection Panel’s structure and the scope of its authority,
the changes currently proposed could have a substantial effect
on the World Bank Inspection Panel (Inspection Panel) and
its ability to ensure compliance with the safeguards.

This Note aims to fill this gap in scholarship by examining
how the new ESF potentially limits the Inspection Panel’s abil-
ity to receive and respond to complaints by individuals and
communities affected by Bank-financed investment projects.
The Note will first describe the key changes in the nature of
the Bank’s obligations under the new ESF, highlighting their
relevance to the Inspection Panel’s function and effectiveness.
It then will evaluate the impact of the new ESF on the Inspec-
tion Panel’s ability to hold the Bank accountable for harm
caused to individuals and communities as a result of Bank-fi-
nanced investment projects. Next, it will identify standards de-
veloped by the Inspection Panel through its investigations,
which may inform the Inspection Panel’s ongoing role under
the existing safeguards. The final Part will make suggestions
for how the Inspection Panel can maintain its accountability
function, based both on the language of the new ESF and ex-
ternal measures it can take. If the Inspection Panel asserts its
accountability function during investigations as it previously
has, in particular linking the Bank to social problems or envi-
ronmental damage caused by the project through the Bank’s
consultation and monitoring responsibilities, the Inspection
Panel will be able to further and potentially expand its over-
sight role.

II. DEVELOPMENT OF THE INSPECTION PANEL

Since its establishment in 1944, the World Bank has dis-
tributed loans to countries to support its ultimate goal of erad-
icating poverty and fostering sustainable economic growth and
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development.12 These long-term concessional loans support
infrastructural projects, social projects in the education and
health sector, and structural and sectoral reform of govern-
ment institutions.13 Governments develop the project and re-
quest a loan from the Bank. Upon reviewing the project, the
Bank negotiates an implementation strategy with the borrow-
ing country before signing an investment agreement.14

In order to decrease the project’s environmental and so-
cial hazards, the Bank introduced the aforementioned social
and environmental safeguard policies in the 1980s. The safe-
guards supported the integration of environmental and social
risks into project decision-making and provided a framework
for consultation and disclosure. In 1993, the Bank took the
unprecedented step of establishing the Inspection Panel, the
first institutional mechanism to allow non-state actors to di-
rectly hold an international organization responsible for its ac-
tions.15 The Inspection Panel was established by the Resolu-
tions of the International Bank for Reconstruction and Devel-
opment (IBRD) and the International Development Agency
(IDA) and is tasked with receiving and investigating com-
plaints from individuals and communities whose:

[R]ights or interests have been or are likely to be di-
rectly affected by an action or omission of the Bank
as a result of a failure of the Bank to follow its opera-
tional policies and procedures with respect to the de-
sign, appraisal and/or implementation of a project
financed by the Bank (including situations where the
Bank is alleged to have failed in its follow-up on the
Borrower’s obligations under loan agreements with
respect to such policies and procedures) provided in

12. What We Do, WORLD BANK, http://www.worldbank.org/en/about/
what-we-do (last visited Feb. 18, 2017).

13. Id.
14. The World Bank Operations Manual, Bank Procedure 10.00, April 2013,

revised July 1, 2014, ¶  27, http://siteresources.worldbank.org/OPSMANUAL
/112526-1124462138612/23585577/BP10.00_July1_2014.pdf.

15. Daniel Bradlow, Private Complainants and International Organizations: A
Comparative Study of the Independent Inspection Mechanisms in International Fi-
nancial Institutions, 36 GEO. J. INT’L L. 403, 409 (2005).
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all cases that such failure has had, or threatens to
have, a material adverse effect.16

The Inspection Panel fulfills this role by accepting and re-
viewing complaints from individuals and communities before
submitting its findings to the Bank’s Board of Executive Direc-
tors.17 The Bank Management then prepares a response to the
Inspection Panel’s findings with recommendations and actions
to address findings of noncompliance.18 Upon considering
both the Inspection Panel’s report and Bank Management’s
response, the Board of Executive Directors decides future ac-
tion.19 In this way, the Inspection Panel generates accountabil-
ity for the Bank and provides redress to those who have been
adversely affected by the Bank’s non-compliance with the safe-
guard policies.

III. CHANGE IN THE NATURE OF THE BANK’S OBLIGATIONS

The new ESF reflects a fundamental shift in the Bank’s
approach to ensuring environmental and social protection
within the development finance context. Most notably, the
framework conforms to the broader movement of multina-
tional development banks (MDBs) in favor of enhanced bor-
rower ownership and responsibility over projects. As such, the
new ESF clearly distinguishes between Bank and borrower
roles and responsibilities. The new ESF expands the Bank’s
role in due diligence while appearing to minimize its role re-
garding implementation. Moreover, it provides the Bank with
greater discretion by qualifying many of its obligations. The
Bank’s and borrower’s responsibilities are also expanded to
cover more environmental and social issues. This Part identi-

16. International Bank for Reconstruction and Development [IBRD] &
International Development Association [IDA], The World Bank Inspection
Panel, Res. No. IBRD 93-10/Res. No. IDA 93-6 (Sept. 22, 1993) [hereinafter
Inspection Panel], http://ewebapps.worldbank.org/apps/ip/PanelMandate
Documents/Resolution1993.pdf; World Bank Group [WBG], 1999 Clarifica-
tion of the Board’s Second Review of the Inspection Panel (Apr. 20, 1999), http://
ewebapps.worldbank.org/apps/ip/PanelMandateDocuments/Clarification
SecondReview.pdf.

17. Inspection Panel, supra note 16, ¶ 12. R
18. Id. ¶¶ 16–23.
19. For more information on the Panel, see The Inspection Panel, WORLD

BANK, http://ewebapps.worldbank.org/apps/ip/Pages/Home.aspx (last vis-
ited Feb. 18, 2017).
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fies changes to the ESF that will likely impact the Inspection
Panel’s ability to hold the Bank to account and provide redress
to individuals and communities harmed by Bank-funded
projects. While the expanded scope of certain ESSs also ex-
tends the reach of the Inspection Panel, the shifts toward
greater borrower ownership and an outcome-based approach
in conjunction with more vague or aspirational language
threaten the Inspection Panel’s effectiveness by decreasing the
role and visibility of Bank management.

A. Paradigm Shift Towards Borrower Country Ownership of Bank-
Financed Investment Projects

In a significant departure from the existing safeguards,
the new ESF separates the roles and responsibilities of the
Bank from those of the borrower. The new ESPIP clarifies and
consolidates in one place the roles and responsibilities of the
Bank, in contrast to the existing safeguards, in which they are
spread over eight different operational policies and related
procedures. The ten ESSs, on the other hand, delineate the
requirements for borrowers.

This new structure of the ESF, which places primary re-
sponsibilities on the borrower, reflects the shift in the financ-
ing development sector towards “country or borrower owner-
ship,” as exemplified in the Paris Declaration on Aid Effective-
ness,20 the Accra Agenda for Action,21 and the Busan Partnership
for Effective Development Cooperation.22 These agreements empha-

20. See Organisation for Economic Co-operation and Development
[OECD], The Paris Declaration on Aid Effectiveness and the Accra Agenda for Ac-
tion (2005/2008), at 3, http://www.oecd.org/dac/effectiveness/34428351
.pdf  (“Partner countries exercise effective leadership over their develop-
ment policies, and strategies and co-ordinate development actions.”).

21. Id. at 15. (“Country ownership is key. Developing country govern-
ments will take stronger leadership of their own development policies, and
will engage with their parliaments and citizens in shaping those policies. Do-
nors will support them by respecting countries’ priorities, investing in their
human resources and institutions, making greater use of their systems to
deliver aid, and increasing the predictability of aid flows.”).

22. BUSAN HL-4, Busan Partnership for Effective Development Co-operation
(Dec. 1 2011), at 3, http://www.oecd.org/dac/effectiveness/49650173.pdf.
(“Ownership of development priorities by developing countries. Partner-
ships for development can only succeed if they are led by developing coun-
tries, implementing approaches that are tailored to country-specific situa-
tions and needs.”).
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size the strengthening of borrowing countries’ national sys-
tems. The shift towards borrower ownership involves both in-
creasing the role given to borrowers to manage environmental
and social risks when applying the ESSs, as well as providing
borrowers the opportunity to implement their own national
environmental and social safeguard framework. It is premised
on the idea that greater borrower ownership over investment
projects financed by MDBs renders international aid more ef-
fective by allowing borrower countries to exercise leadership
over the project’s design and implementation as well as man-
agement of environmental and social risks.23 The move to-
wards borrower ownership also brings the Bank into alignment
with other MDBs, in particular the International Finance Cor-
poration (IFC).24

At the same time, greater borrower ownership does not
necessarily guarantee improvements to the environmental and
social conditions. Moreover, the resulting transfer of primary
obligations in the ESSs to borrowing countries risks eliminat-
ing the Inspection Panel as a tool for accountability and re-
dress. This is because the resolution establishing the Inspec-
tion Panel explicitly precludes it from receiving “[c]omplaints
with respect to actions which are the responsibility of other
parties, such as a Borrower, or potential Borrower, and which

23. See S. CHU ET AL., INT’L ORGS. CLINIC AT NYU SCH. OF LAW, THE

CHANGING ROLE OF THE WORLD BANK INSPECTION PANEL: RESPONDING TO

CONTEMPORARY CHALLENGES AT THE WORLD BANK 1 (2014) (“Although the
international aid community (including the Bank) had been cognizant of
the centrality of country ownership to the success of development efforts
well before the Paris Declaration and Accra Accord, these international in-
struments marked a consensus that any dialogue between international aid
organizations and Borrowing countries on development initiatives needed to
prioritize country ownership.”).

24.  ACCOUNTABILITY COUNSEL ET AL., COMMENTS ON IFC’S CONSULTATION

DRAFTS OF THE IFC SUSTAINABILITY POLICY AND PERFORMANCE STANDARDS AND

DISCLOSURE POLICY 2 (2010), http://www.ciel.org/wp-content/uploads/
2015/06/CSO_Submission_IFC_27Aug10.pdf (“Through adoption of the
Social and Environmental Sustainability Policy (the Policy) and Performance
Standards, IFC moved from providing a set of clear requirements for IFC
clients to a so-called “outcomes-based” approach. Clients are given greater
flexibility for determining how to address environmental and social con-
cerns of projects; standards are more loosely defined and clients assume a
greater role in determining what these standards mean in practice and how
they can be met. IFC relinquished to these clients many responsibilities and
obligations IFC once had.”).
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do not involve any action or omission on the part of the
Bank.”25 These concerns are outlined below.

First, individuals and communities who have been, or are
likely to be, adversely affected by Bank-financed projects may
face difficulties in establishing that their rights and interests
were “directly affected by an action or omission of the Bank as a
result of a failure of the Bank to follow its operational policies
and procedures.”26 If the ESS places the duty in question on
the borrower or the action being analyzed is taken under the
borrowing country’s national framework, the Inspection Panel
may not be able to hold Bank management accountable for
environmental and social harm if the duty cannot be linked to
a Bank requirement. For example, by confining Bank manage-
ment’s obligations to conduct due diligence or require the
borrower to carry out a particular task, the ESPIP renders the
Bank’s actions generally imperceptible during the project’s
implementation. As a result, aggrieved communities cannot
simply point at the violation’s manifestation at ground level to
prevail before the Inspection Panel; rather, they must exercise
greater expertise to identify a causal link between the violation
and the Bank’s failure to conduct proper due diligence or ade-
quately assess risk.

Second, the move towards borrower ownership decreases
the level of control the Bank has over the project. Under the
existing safeguards, the Bank has a number of responsibilities
related to the borrower fulfilling specific obligations, worded
using the formulation “the Bank requires the Borrower to.”27

In other instances, the existing safeguards place on the Bank
the obligation to ensure that the Borrower does (or does not
do) something.28 In contrast, the new safeguards largely re-

25. Inspection Panel, supra note 16, ¶ 14. R
26. Id. ¶ 12 (emphasis added).
27. World Bank Group [WBG], OP 4.10—Indigenous Peoples, ¶ 20 (July,

2005) [hereinafter OP 4.10] (“[T]he Bank requires the borrower to explore alter-
native project designs to avoid physical relocation of Indigenous Peoples.”
(emphasis added)); World Bank Group [WBG], OP 4.37—Safety of Dams, ¶ 8
(Oct., 2001) [hereinafter OP 4.37]. (“the Bank requires that the borrower arrange
one more independent dam specialists to . . . inspect and evaluate the safety
status of the existing dam . . . .” (emphasis added)).

28. See, e.g., World Bank Group [WBG], BP 4.01—Environmental Assess-
ment ¶ 1 (Annex A, Jan. 1999) (“During project identification and before
assigning an environmental category, the task team (TT) ensures that the
borrower selects and engages independent, recognized experts or firms,
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place the word “ensure” with “require.”29 For example, Opera-
tional Principle 4.10 under the existing safeguards demands
that the Bank ensures that the borrower conducts a social as-
sessment; however, the equivalent provision under the new ES-
PIP 15 obliges the Bank to require the borrower to conduct cer-
tain environmental and social assessments.30 The Inspection
Panel, in its comments on the Second Draft of the ESF, flag-
ged this transition from the use of the word “ensure” to “re-
quire” as disconcerting, noting that such a change may under-
mine its accountability efforts.31 Replacing the Bank’s obliga-
tion to “ensure” the borrower carries out certain tasks with
“require” may reflect a subtle, yet qualitative difference in the
standards underlying the Bank’s obligations vis-à-vis the bor-
rower. “To ensure” generally means to “make certain” that

whose qualifications and terms of reference (TOR) are acceptable to the
Bank, to carry out environmental reconnaissance that includes . . . .”); see also
id. ¶ 5 (“The TT ensures that the borrower establishes within the implement-
ing ministry or agency an in-house environmental unit, with adequate
budget and professional staffing strong in expertise relevant to the project,
to manage the project’s environmental aspects.”).

29. See, e.g., ESPIP, supra note 5, ¶ 15 (“The Bank will require Borrower to R
conduct environmental and social assessment of projects proposed for Bank
support in accordance with ESS1.” (emphasis added)); id. ¶ 16 (“The Bank
will require the Borrower to prepare and implement projects so that they meet the
requirements of the ESSs in a manner and a timeframe acceptable to the
Bank.” (emphasis added)).

30. Compare World Bank Group [WBG], BP 4.10—Indigenous People, ¶
8(e) (July 2005) [hereinafter BP 4.10](“[T]he TT ensures that the borrower
carries out a SA and prepares an IPP and other relevant instrument(s) in
accordance with the requirements of OP 4.10.”), with ESPIP, supra note 5, ¶ R
15 (“The Bank will require Borrowers to conduct environmental and social
assessment of projects proposed for Bank support in accordance with
ESS1.”).

31. See World Bank Group [WBG], Inspection Panel Comments on the Second
Draft of the Proposed Environmental and Social Framework, ¶ 10 (June 17, 2015),
http://ewebapps.worldbank.org/apps/ip/Style%20Library/Documents/In
spection%20Panel%20Comments%20on%202nd%20Draft%20ESF%20-%
2017%20June%202015.pdf (“The Panel remains unclear about the roles and
ultimate responsibilities of the Bank and borrower countries . . . The Panel
notes a change in terminology and language from the current safeguard pol-
icies, which call for the Bank to “ensure” the consistency of Borrower’s ac-
tions with applicable safeguard policies.”); see also Human Rights Watch,
Human Rights Watch Submission: World Bank’s Second Draft Environmental and
Social Framework, at 1–2 (Oct. 2015) (noting similar concerns regarding the
dilution of Bank responsibility and calling for a return to the language of the
first draft generally).
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something will occur.32 In contrast, “to require” is to “de-
mand,” “ask,” or “impose.”33 Arguably, the obligation “to en-
sure” means that the Bank must undertake necessary efforts to
make certain that the borrower accomplishes a task, whereas
the Bank’s obligation “to require” could be discharged when it
simply makes the request to the borrower. Under this interpre-
tation, the change from “ensure” to “require” might evidence
a weakening of the Bank’s obligation. Accordingly, the Inspec-
tion Panel’s role in holding the Bank accountable would be
limited.34

Finally, the Bank’s decreased control over its projects may
result in its role being less visible to affected individuals and

32. Ensure, MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY (11th ed. 2014).
33. Require, MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY (11th ed. 2014).
34. The authors of the report don’t believe that the switch from “ensure”

to “require” is an unprecedented departure from the existing safeguards,
but merely an attempt to standardize the language for functionally
equivalent obligations. The existing safeguards utilize several terms synony-
mous with “require” and “ensure” and in a number of instances appears to
use them interchangeably. Compare OP 4.10, supra note 27, ¶ 20 (“The Bank R
requires the borrower to explore alternatives project designs to avoid physical
relocation of Indigenous People.” (emphasis added)), with ESPIP, supra note
5, ¶ 55 (“[T]he Bank will require the Borrower to obtain the Free, Prior and R
Informed Consent (FPIC) of the affected Indigenous Peoples when such cir-
cumstances described in ESS7 are present.” (emphasis added)). For an ex-
ample of an existing safeguards that utilizes “require” instead of “ensure,”
see OP 4.37, supra note 27, ¶ 8 (“[T]he Bank requires that the borrower arrange R
one more independent dam specialists to . . . inspect and evaluate the safety
status of the existing dam . . . .” (emphasis added)). In fact, the existing
safeguards employ a wide range of verbs, all of which serve a very similar
function as “require” under the new ESF: See World Bank Group [WBG], BP
4.11—Physical Cultural Resources, ¶ 4 (June 2006) [hereinafter BP 4.11]
(“[T]he TT requests that the borrower inform the Bank of the relevant require-
ments of its legislation and of its procedures for identifying and mitigating
potential impacts . . . .” (emphasis added)); World Bank Group [WBG], OP
4.12—Involuntary Resettlement, ¶ 9 (Dec. 2001) [hereinafter OP 4.12] (“[T]he
Bank satisfies itself that the borrower has explored all viable alternative project
designs to avoid physical displacement of [vulnerable groups] . . . .” (empha-
sis added)). In addition, such extensive variation in the terms of the Bank’s
obligations may have impeded both the Bank and the Inspection Panel to
properly assess the extent of the Bank’s responsibility vis-à-vis the borrower.
Accordingly, it is possible that the change from “ensure” to “require” in the
new ESF is aimed at achieving consistency in terminology. We do believe,
however, that there are still significant issues regarding the move towards
borrower ownership of projects, specifically regarding the use of the bor-
rower’s country systems. See infra Section B.III.
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communities. Therefore, when environmental or social harms
are caused by a project, it may not be clear to communities or
individuals that the Bank was involved. As a consequence,
those affected individuals or communities are less likely to be
aware that it can make a complaint to the Inspection Panel,
decreasing the number of situations investigated by the In-
spection Panel.

B. Shift from Prescriptive Safeguards with Few Constraints
on the Bank

In addition to the move towards borrower ownership of
Bank-financed projects, the new ESF replaces the existing pre-
scriptive and process-oriented safeguards with outcomes-ori-
ented ones. Prescriptive requirements are generally character-
ized by greater, more specific details. For instance, the existing
safeguards often specify the time by which certain obligations
must be fulfilled.35

The outcomes-based approach under the new ESF “shifts
the emphasis of environmental and social risk managements
from carrying out processes to achieving better development
outcomes,”36 increasing the borrowers’ ability to adapt
projects to unexpected events or changes. The prescriptive na-
ture of the existing safeguards received criticism for being in-
terventionist, as they granted borrowers little discretion and
barred case-specific solutions that are often necessary given
the variety of projects, populations, and environments with
which the Bank works.37 Prescriptive rules have also been char-
acterized as the equivalent of a “nit-picking bureaucracy in
which compliance with detailed provisions is more important

35. See, e.g., BP 4.10, supra note 27, ¶3 (establishing that the TTL must R
initiate the process for determining the presence of Indigenous Peoples
“[e]arly in the project cycle” (emphasis added)).

36. World Bank Group [WBG], Review and Update of the World Bank’s Safe-
guard Policies: Proposed Environmental and Social Framework, ¶ 70 (Aug. 4, 2016)
(Proposed Third Draft), https://consultations.worldbank.org/Data/hub/
files/consultation-template/review-and-update-world-bank-safeguard-poli
cies/en/materials/board_paper_for_es_framework_third_draft_for_disclo
sure_august_4_2016.pdf.

37. C.f. Neil Gunningham & Darren Sinclair, Integrative Regulation: A
Principle-Based Approach to Environmental Policy, 24 LAW & SOC. INQUIRY 853,
855 (recognizing that only a flexible regulatory scheme, such as a principle-
based one, adequately address the varied forms that threats to the environ-
ment can take).
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than the attainment of an overall outcome.”38 In contrast, the
principle-based approach, by emphasizing outcome over pro-
cedure, is lauded for its flexibility.39 Moreover, the approach
aligns with the movement towards greater borrower owner-
ship, as the flexibility generates space for borrowers to mold
the project around their particular conditions. Borrowers gain
the control and creativity to more seamlessly integrate projects
within their existing regulatory framework, as opposed to be-
ing forced to rigidly follow the same implementation method
and criteria as all other similar and dissimilar Bank-financed
projects. As a result, this alternative approach may be more
efficient, effective, and politically acceptable domestically.40

Concerns have been raised that the existing safeguards,
which detail clearly the obligations of the Bank, have been re-
placed with much broader obligations.41 This shift towards
borrower ownership coupled with principle-based standards
may dilute the concepts embodied in the existing safeguards
and could minimize protection for affected individuals. As one
commentator observes, “[t]he bank proposes replacing its own
mandatory safeguards and accountability mechanisms with
vaguely worded aspirational standards and an over-reliance on
borrowers’ national systems, and even those of opaque ‘finan-
cial intermediaries’. . . .”42 Moreover, members of the Bank’s

38. Julia Black, The Rise, Fall and Fate of Principles Based Regulation 3
(London Sch. of Econ. Law, Society & Economy Working Papers, Paper No.
17/2010, 2010).

39. Id. at 3.
40. C.f. Gunningham & Sinclair, supra note 37, at 860–62 (noting that R

prescription is a component of interventionist policies, and that less-in-
terventionist regulation as opposed to interventionists ones generate greater
efficiency, effectiveness, and political acceptability with regards to private
firms).

41. For examples of other documents using principle-based standards,
see the UNITED NATIONS GLOBAL COMPACTS, https://www.unglobalcompact.
org/ (last visited Mar. 21, 2017); Guidelines for Multinational Enterprises,
OECD, http://www.oecd.org/corporate/mne/ (last visited, Mar. 21, 2017);
CLARKSON CTR. FOR BUS. ETHICS, PRINCIPLES OF STAKEHOLDER MANAGEMENT:
“THE CLARKSON PRINCIPLES” 4 (1999); Dirk U. Gilbert et al., Accountability in
a Global Economy: The Emergence of International Accountability Standards, 21
BUS. ETHICS Q. 23, 26 (2011).

42. World Bank: Dangerous Rollback in Environmental and Social Protections,
INCLUSIVE DEV. INT’L (Aug. 4, 2015), http://www.inclusivedevelopment.net/
world-bank-dangerous-rollback-in-environmental-and-social-protections/
(quoting Cesar Gamboa from Derecho Ambiente y Recursos Naturales).
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Board of Executive Directors have expressed concern that the
Bank has not adequately explained how the transfer of respon-
sibility will work in practice, underscoring that “it is fundamen-
tally the Bank’s responsibility to ensure that it is able to deliver
on the requirements of its own policies.”43

In addition, the new ESF gives the Bank more discretion
in fulfilling its roles and responsibilities in its interaction with
the borrower. For example, the existing safeguards contain
temporal caveats that provide the Bank with discretion in dis-
charging its obligations. The existing Bank Policy 4.10 speci-
fies, “Early in the project cycle, the task team leader (TTL) initi-
ates a process to determine whether Indigenous Peoples are
present in, or have collective attachment to, the project
area.”44 The lack of specificity as to when the process must be
initiated leaves the Bank with some flexibility in deciding the
timeframe. Yet, because frameworks for respecting indigenous
peoples must be included in the environmental assessment
and other initial documents, the Bank cannot avoid or pro-
long its duties significantly. Another example is the use of the
phrase “in a timely manner” in the existing safeguards: “In ad-
dition, the Bank ensures that relevant project-related environ-
mental and social safeguard documents, including the proce-
dures prepared for projects involving subprojects, are dis-
closed in a timely manner before project appraisal formally begins, in
an accessible place and understandable form and language to
key stakeholders.”45 The Bank’s discretion as to when disclo-
sure takes place is thus bounded by the fact that it must occur
before the project appraisal begins. In contrast to the existing
safeguards, the amount of discretion afforded to the Bank in
the new ESF appears to be less bounded. For instance, the ES-
PIP adopts the terminology of the Bank requiring the Bor-
rower to carry out a certain obligation “in a manner and a

43. Nezir Sinani, Leaked Document Reveals Internal Struggle for Human Rights
Protections as the World Bank, THE WORLD POST (Nov. 18, 2015), http://
www.huffingtonpost.com/nezir-sinani/leaked-document-reveals-i_b_85821
20.html (last visited Mar. 22, 2017).

44. BP 4.10, supra note 27, ¶ 3 (emphasis added). R
45. World Bank Group [WBG], OP 4.00—Piloting the Use of Borrower Sys-

tems to Address Environmental and Social Safeguard Issues in Bank-Supported
Projects, ¶ 7 (March 2005) [hereinafter OP 4.00] (emphasis added).
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timeframe acceptable to the Bank,”46 which appears to allow
the Bank’s subjective determinations to guide when and how a
requirement is executed. Thus, the new ESF appears to con-
tain fewer (or no) boundaries or limitations on the Bank’s ex-
ercise of its discretion.

The concern is that if the Bank is left with this wide discre-
tion over the timeframe in which the borrower must fulfill cer-
tain conditions, the likelihood of individuals or communities
being harmed by the project increases. In addition, if the Bank
does not set a concrete timeframe for the borrower to fulfill its
obligations, it may become difficult for the Inspection Panel to
find that the Bank has failed to meet the requirements of the
policy or procedure because technically the Bank could argue
that it is still in the process of carrying out its duties.

C. Increased Due Diligence Obligations

As mentioned above, the requirements of the Bank and
the borrower under the new ESF are clearly distinguished.
Consequentially, the Bank’s obligations under the ESPIP are
no longer tied to specific social and environmental standards,
like they are under the eight existing safeguards. Under the
new ESPIP, the Bank now has general due diligence responsi-
bilities over proposed projects. The third draft of the ESP pro-
vides more detail to the Bank’s responsibilities under the ES-
PIP. For example, the Bank’s Task Team has an obligation to

46. ESPIP, supra note 5, ¶ 16 (“The Bank will require the Borrower to R
prepare and implement projects so that they meet the requirements of the
ESSs in a manner and a timeframe acceptable to the Bank. In establishing the
manner and an acceptable timeframe, the Bank will take into account the
nature and significance of the potential environmental and social risks and
impacts, the timing for development and implementation of the project, the
capacity of the Borrower and other entities involved in developing and im-
plementing the project, and the specific measures and actions to be put in
place or taken by the Borrower to address such risks and impacts.” (empha-
sis added)); id. ¶ 18 (“If the project comprises or includes existing facilities
or existing activities that do not meet the requirements of the ESSs at the
time of approval by the Bank, the Bank will require the Borrower, as part of
the ESCP, to adopt and implement measures satisfactory to the Bank so that
the material aspects of such facilities or activities meet the requirements of
the ESSs within a timeframe acceptable to the Bank. In determining satisfac-
tory measures and an acceptable timeframe, the Bank will take into account
the nature and scope of the project and the technical and financial feasibil-
ity of the proposed measures.”).
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review “the capacity and commitment of the Borrower to de-
velop and implement the project in accordance with the ESS”
and “the need, if any, for enhancement of the Borrower’s ca-
pacity to meet the requirements of the ESSs, particularly in
respect to relevant baseline data and information, on-site
training, institutional strengthening, and inter-institutional
collaboration.”47 In addition, during the initial screening of
the project, the Bank’s Task Team has certain obligations;
these include gathering sufficient information to enable it to
identify key environmental and social risks and impacts, con-
sidering the most appropriate type of environmental and so-
cial (ES) assessment to be conducted by the borrower and the
tools to be used, identifying the borrower’s ES Framework and
any gaps, and proposing a preliminary schedule for consulta-
tion with stakeholders.48

Moreover, the ESP provides details on what the Bank’s
due diligence might entail. These obligations include review-
ing documents and information provided by the borrower (re-
questing additional information if necessary),49 assessing
whether the project can be developed in accordance with the
ESSs or whether the borrower’s ES Framework is able to
achieve objectives materially consistent with the ESSs,50 ensur-
ing that the Environmental and Social Commitment Plan
(ESCP) covers specific requirements,51 and preparing an Envi-
ronmental and Social Review Summary (ESRS) document set-
ting out an accurate and comprehensive record of the Bank’s
due diligence of the project.52

These broader due diligence obligations on the Bank in-
crease its involvement, preparation, and implementation of
the project at the front end. But this front-loading of responsi-
bilities also presents new a concern. The Bank may claim that
it has fulfilled its due diligence obligations early in the project,
thereby avoiding accountability and effective monitoring once
the borrower has control of the project. This concern might
be mitigated, however, by the introduction of the Environmen-

47. Id. ¶ 33; ESPP, supra note 8, ¶ 17. R
48. Id. ¶ 19
49. ESPIP, supra note 5, ¶ 32. R
50. Id. ¶ 23.
51. Id. ¶ 37.
52. ESPP, supra note 8, ¶ 42. R
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tal and Social Commitment Plan, a binding agreement be-
tween the Bank and the borrower.53

D. Enhanced Coverage of Environmental and Social Issues

The key changes in the new ESF outlined so far appear to
weaken the Bank’s role and make it more difficult for the In-
spection Panel to hold the Bank accountable. A welcomed as-
pect, however, is the expanded thematic coverage of the ESSs
to “emerging areas,” consistent with other MDBs safeguard
policies.54 This expanded coverage will enable the Inspection
Panel to hold the Bank responsible for causing harm to a
wider group of people.

The new standard on Labor and Working Conditions,
ESS2, was introduced after consultation with the International
Labor Organization (ILO) and was guided by the Declaration
on the Fundamental Principles and Rights at Work and the
core conventions of the ILO.55 The standard provides detailed
provisions addressing child and forced labor, freedom of asso-
ciation, collective bargaining, occupational health and safety,
and the requirements for the provision of a grievance mecha-
nism for project workers.56 ESS3 on Resource Efficiency and
Pollution Prevention Management incorporates the existing
standard on pest management, and embraces a more holistic
approach by addressing new areas, such as efficient manage-
ment of energy, water, raw materials, and other resources.57

The standard also requires the borrower to estimate project-
related greenhouse gas emissions, and to consider options to
reduce project-related pollutants.58 The new standard address-

53. See infra Part V.
54. Harvey Himberg, A “Comparative Review of Multilateral Development

Bank Safeguard Systems” (May 2015), https://consultations.worldbank.org/
Data/hub/files/consultation-template/review-and-update-world-bank-safe
guard-policies/en/phases/mdb_safeguard_comparison_main_report_and_
annexes_may_2015.pdf.

55. World Bank Group [WBG], Environmental and Social Standard 2: Labor
and Working Conditions, in ENVIRONMENTAL AND SOCIAL FRAMEWORK, supra
note 3, at 52. R

56. Id.
57. World Bank Group [WBG], OP 4.09—Pest Management (Dec. 1998);

World Bank Group [WBG], Environmental and Social Standard 3: Resource Effi-
ciency and Pollution Prevention, in ENVIRONMENTAL AND SOCIAL FRAMEWORK,
supra note 3, at 61 [hereinafter ESS3]. R

58. ESS3, supra note 57. R
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ing Community Health and Safety, ESS4, expands the scope of
the existing safeguards by fleshing out the current policy on
the safety of dams to address the design and safety aspects of
infrastructure, equipment, products, services, traffic, and haz-
ardous materials.59 The standard also requires borrowers to
develop and implement measures to address possible commu-
nity exposure to disease60 and includes new requirements on
security personnel.61

In addition, the ESF addresses new principles and issues,
including non-discrimination, climate change, sustainable re-
source management, land tenure, biodiversity conservation,
gender, disability, and human rights.62 In particular, the intro-
duction of new Borrower requirement to obtain free, prior
and informed consent from indigenous peoples when a pro-
ject, for example, affects access to their land or resources, and
to document that consent;63 the broadening of the definition
of cultural heritage to include both tangible and intangible

59. World Bank Group [WBG], Environmental and Social Standard 4: Com-
munity Health, in ENVIRONMENTAL AND SOCIAL FRAMEWORK, supra note 3, at R
67.

60. Id. ¶¶ 15–16.
61. Id. ¶¶ 24–27.
62. World Bank Group [WBG], REVIEW AND UPDATE OF THE WORLD

BANK’S SAFEGUARD POLICIES: ENVIRONMENTAL AND SOCIAL FRAMEWORK CON-

SULTATION PAPER 1 (July 1, 2015) [hereinafter CONSULTATION PAPER], https:/
/consultations.worldbank.org/Data/hub/files/consultation-template/re
view-and-update-world-bank-safeguard-policies/en/materials/consultation_
paper_for_es_framework_second_draft_for_consultation_july_1_2015_0.pdf
(proposed second draft). One could criticize the ESF’s inconsistent ap-
proach to “emerging areas.” For example, community health and safety, la-
bor and working conditions, land acquisition, and biodiversity conservation
all have separate ESSs specifically allocated to them, which address detailed
standards for each of these issues that borrowers are required to adhere to.
On the other hand, the same degree of focus has not been applied to cli-
mate change, gender, disability, disadvantaged groups, or human rights. For
instance, reference to human rights in the new ESF is made in aspirational
terms, and Bank Management has maintained a “firm view that it should
refrain from proposing that Borrower human rights compliance be a stan-
dard requirement within the ESF.” Id. at 26. In addition, the new ESF does
not comprehensively provide for specific requirements for assessing and
managing the impacts of climate change on ecosystems, or on the viability of
projects.

63. World Bank Group [WBG], Environmental and Social Standard 7: Indig-
enous Peoples, in ENVIRONMENTAL AND SOCIAL FRAMEWORK, supra note 3, at R
106, ¶¶ 18–20.
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cultural heritage;64 and new requirements for the increased
and ongoing engagement of stakeholders, including project-
affected parties, throughout the project cycle65 increase the
Bank’s obligations and therefore, increase the possibility that
an individual or community may make a complaint to the In-
spection Panel if the Bank has not fulfilled these obligations.
This means the Inspection Panel can hold the Bank accounta-
ble for a greater range of social and environmental harms
caused by its projects.

The addition of the principle of non-discrimination to the
new ESF received considerable attention from civil society
groups. During the second round of consultations, many
groups who considered themselves particularly vulnerable to
discrimination demanded individuated standards and dedi-
cated assessments of their status.66 Although the latest draft
does not go this far, communities that were underrepresented
or never before included in the Bank’s safeguards, such as per-
sons with disabilities, are now protected under the new ESF.
ESS1 on Environmental Assessment provides that the Bank
will take into account environmental and social risks in its due
diligence, defining social risks to include project impacts that
fall disproportionately on “disadvantaged or vulnerable
groups.”67 This term is further defined in a footnote as some-
one who:

[B]y virtue of, for example, their age, gender, ethnic-
ity, religion, physical or mental disability, social or
civic status, sexual orientation, gender identity, eco-

64. World Bank Group [WBG], Environmental and Social Standard 8: Cul-
tural Heritage, in ENVIRONMENTAL AND SOCIAL FRAMEWORK, supra note 3, at R
119, ¶ 4. Tangible cultural heritage includes objects such as significant build-
ings, monuments, and artifacts. Intangible cultural heritage, by contrast,
reaches “practices, representations, expressions, knowledge, skills—as well as
the instruments, objects, artefacts and cultural space associated therewith—
that communities and groups recognize as part of their cultural heritage.”
Id.

65. World Bank Group [WBG], Environmental and Social Standard 10: In-
formation Disclosure and Stakeholder Engagement, in ENVIRONMENTAL AND SOCIAL

FRAMEWORK, supra note 3, at 131. R
66. CONSULTATION PAPER, supra note 62, at 12. R
67. World Bank Group [WBG], Environmental and Social Standard 1: As-

sessment and Management of Environmental and Social Risks and Impacts, in ENVI-

RONMENTAL AND SOCIAL FRAMEWORK, supra note 3, at 24, ¶ 28(b)(ii) [herein- R
after ESS1].
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nomic disadvantages or indigenous status, and/or de-
pendence on unique natural resources may be more
likely to be adversely affected by the project impacts
and/or more limited than others in their ability to
take advantage of a project’s benefits.68

Significantly, the new ESF clarifies that assessments must ex-
amine the impact of projects on specific disadvantaged or vul-
nerable groups, such as those with disabilities, women, and
children, rather than assessing the impacts on them as a
whole.69 The final ESF removes the list of vulnerable groups
after borrowing countries raised concern about the explicit
mention of examples of vulnerable groups. Now, the list will
be included by Bank management in the Bank Directive Address-
ing Risks and Impacts on Disadvantaged or Vulnerable Individuals
or Groups that will be binding on Bank staff and subject to the
Inspection Panel’s consideration.70

The enhanced scope of social and environmental issues
covered under the new ESF and the inclusion of the principle
of non-discrimination and FPIC reflect a positive move toward
ensuring a greater number of people are able to have com-
plaints investigated by the Inspection Panel. As a result, the
Inspection Panel’s workload will likely increase, which will pro-
vide more opportunity for the Inspection Panel to strengthen
and enhance its ability to hold the Bank accountable.71

IV. INSPECTION PANEL’S INTERPRETATION OF ITS

ACCOUNTABILITY FUNCTION UNDER THE EXISTING SAFEGUARDS

The Inspection Panel has, from its birth and throughout
its development, asserted its important role in holding the
Bank to account for non-compliance with its safeguards. De-
spite some of the perceived issues with the new ESF high-
lighted above, the Inspection Panel must preserve—if not aug-

68. ESPIP, supra note 5, ¶ 4(b), n.22. R
69. CONSULTATION PAPER, supra note 62, at 1. R
70. See Bank Directive, supra note 7, at 1; ENVIRONMENTAL AND SOCIAL R

FRAMEWORK, supra note 3, at 2. R
71. Although the new standards, such as labor and working conditions,

community health and safety, and resource efficiency and pollution preven-
tion are set out under the borrower’s obligations, the Panel could use the
connections between the Bank and borrower obligations outlined below to
hold the Bank accountable for compliance with the new standards.
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ment—its function by employing the same tools it has previ-
ously used, including ones not found in its resolution.
Specifically, the Inspection Panel has utilized several standards
of interpretation in determining the Bank’s duties under the
existing Safeguards and whether they have been fulfilled on a
particular project. These standards indicate how the Inspec-
tion Panel has held the Bank liable for its implicit responsibili-
ties as well as borrower actions, problems particularly relevant
to the new ESF. This Part will list the issues under the new ESF
and outline how the standards previously employed by the In-
spection Panel can be used to ensure they have an effective
role in holding the Bank to account under the new ES, as well
as examining their importance to the Inspection Panel contin-
uing its accountability role, even with the new theoretical
framework of borrower ownership behind the new ESF.

A. The Less Prescriptive Nature of the Bank’s Obligations Should
Not Limit the Inspection Panel’s Assessment of the

Bank’s Compliance

The less prescriptive nature of the Bank’s obligations in
the new ESF72 raises the question of whether it will be more
difficult for the Inspection Panel to assess the Bank’s compli-
ance with its obligations under the new ESF. Based on a review
of many of the complaints that the Inspection Panel has inves-
tigated so far, this concern may not be a major obstacle to the
Inspection Panel’s function. When the Inspection Panel makes
a determination as to whether the Bank has complied with the
existing safeguards, it does not merely assess the language of
the safeguards. Instead, it holds the Bank to a reasonableness
standard of care, which goes further than merely assuring that
the Bank has followed the letter of particular duties under the
safeguards. As the Inspection Panel itself has stated, “[a]fter
all, tests of reasonableness and common sense must be ap-
plied.”73 Moreover, the Inspection Panel has made clear in
past cases that, regardless of the language used, the Bank can-
not shirk duties essential to accomplishing the objectives of

72. See supra Section I.B.
73. World Bank Inspection Panel, Request for Inspection: Lesotho/South Af-

rica: Phase 1B of Lesotho Highlands Water Project, Report and Recommendation,
13 (Aug 18, 1998), http://ewebapps.worldbank.org/apps/ip/PanelCases/
12-Eligibility%20Report%20(English).pdf.
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the existing safeguards:74 “Read in their entirety . . . the direc-
tives cannot possibly be taken to authorize a level of ‘interpre-
tation’ and ‘flexibility’ that would permit those who must fol-
low these directives to simply override the portions of the di-
rectives that are clearly binding.”75 This object-and-purpose
approach applied by the Inspection Panel gives it discretion to
exercise its interpretive powers in an organic way, that is, by
assessing compliance with the safeguards within the facts and
circumstances of the particular case to assure that relevant sub-
stantive requirements have been met. For example, in China
Western Poverty Reduction Project,76 the Inspection Panel investi-
gated claims that the Bank-funded resettlement and agricul-
ture project threatened the existence of grazing lands on
which indigenous nomads depended.77 It held that, “[i]n ap-
praising compliance, Management had an obligation to satisfy
itself not only that the process and procedures mandated by
the policies had been followed, but also that the work under
review met professionally acceptable standards of quality.”78 In
other words, both process and quality were essential compo-
nents of compliance.79

The Inspection Panel has also indicated in several cases
that the Bank is required to provide proper guidance to the
Borrower in the implementation of certain standards. For ex-
ample, in Argentina Santa Fe Road Infrastructure Project,80 the In-
spection Panel intervened on behalf of local farmers whose

74. World Bank Inspection Panel, The Qinghai Project: A Component of the
China: Western Poverty Reduction Project (Credit No. 3255-CHA and Loan No.
4501-CHA), Investigation Report, 23 (June 18, 1999) [hereinafter China],
http://ewebapps.worldbank.org/apps/ip/PanelCases/16-Investigation%20
Report%20(English).pdf (“While not all the standards provided for in the
ODs are binding (it depends on the wording of each standard), those stated
in binding terms create a duty for the staff to exert their best efforts to
achieve them.”) (quoting Senior Vice President and General Counsel of the
World Bank, Ibrahim Shihata).

75. Id. at xiv–v.
76. Id.
77. Id. at 5–8.
78. Id. at 20.
79. Id. at 72–75.
80. World Bank Inspection Panel, Argentina: Santa Fe Road Infrastructure

Project (Loan No. 7429-AR), Investigation Report, ¶97, Report No. 49110-AR
(July 2, 2008) [hereinafter Argentina], http://documents.worldbank.org/
curated/en/474641467998188720/pdf/491100IVNR0P09101Official0Use0
only1.pdf.
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fields faced flooding as a result of poor project planning by
finding that the Bank had failed to comply with its responsibil-
ities in the Environmental Assessment Policy (OP 4.01). Under
this requirement, the Bank must “advise the borrower on the
Bank’s EA requirements” and “review[ ] the findings and rec-
ommendations of the EA to determine whether they provide
an adequate basis for processing the project for Bank financ-
ing.”81 The Inspection Panel found that the reports written by
a consulting firm on hydraulic studies of roads for the environ-
mental assessment showed a “lack of rigor and robustness.”82

In that case, the Inspection Panel concluded that the Bank did
not identify “the lack of coherence and consistency in the
methodologies used” by the consulting firm,83 which
amounted to the Bank’s failure to “succeed in guiding appro-
priately the borrower to ensure a rigorous analysis of flood im-
pacts as required under OP 4.01 paragraph 5.”84

Furthermore, in the Nepal Power Development Project,85 the
Inspection Panel found that the Bank inadequately assisted
the Borrower in its consultation with indigenous peoples. The
Indigenous Peoples Policy (BP 4.10) provides that the Bank
“assists the borrower in carrying out free, prior, and informed
consultation with affected communities about the proposed
project throughout the project cycle,” and requires the Bank
to take into consideration and record the voluntary nature of
consultation, the need for access to information in an appro-
priate language and form, recognition of existing indigenous
peoples organizations, and early commencement of the con-
sultation process.86 The Inspection Panel concluded that “a
lack of sustained communication and consultation during pro-
ject preparation and implementation led to the spread of mis-
information about the transmission line,” finding that the
Bank, among its failure to comply with other Safeguards, did

81. World Bank Group [WBG], OP 4.01—Environmental Assessment ¶ 5
(Jan. 1999), [hereinafter OP 4.01].

82. Argentina, supra note 80, ¶ 97. R
83. Id. ¶ 98.
84. Id. (footnote omitted).
85. World Bank Inspection Panel, Nepal: Power Development Project

(PO43311), Investigation Report, Report No. 93722-NP (Feb 12, 2015) [here-
inafter Nepal], http://ewebapps.worldbank.org/apps/ip/PanelCases/87-In
vestigation%20Report-Nepal%20Power%20Development%20Project.pdf.

86. BP 4.10, supra note 27, ¶ 2(a)–(d). R
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not ensure adequate, timely, and meaningful consultations
under BP 4.10.87 As is evident from these examples, the In-
spection Panel has found that the Bank cannot simply fulfill its
obligations through procedural “box ticking” but must be ac-
tively involved and should guide the borrower in fulfilling its
requirements.

The Inspection Panel has also used the object-and-pur-
pose approach to assess the Bank’s exercise of discretion
under the existing safeguards. As discussed in Part I, the
Bank’s flexibility in deciding when to fulfill its obligations has
been expanded in the new ESF and ESPP through, for exam-
ple, temporal qualifications such as in a “timeframe acceptable
to the Bank”88 or on a “regular”89 basis. Under the existing
safeguards, the Inspection Panel has taken the approach that
“a safeguard postponed is a safeguard denied.”90 For instance,
in a 2005, the Inspection Panel assessed whether completion
of the environmental assessment of industrial scale logging
was done “in a timely manner,” as required by OP 4.01(15).91

The Inspection Panel ultimately decided that it had not, on
the grounds that the twenty-four months it took to create the
environmental assessment was longer than the Bank’s normal
timeframe and as a result was in conflict with the safeguard’s
objectives.92 Under the new ESF, the Inspection Panel can
adopt this same approach when analyzing whether the Bank is
complying with the new ESPIP when exercise its discretion.93

87. Nepal, supra note 85, ¶ 255. R
88. ESPIP, supra note 5, ¶¶ 16, 18. R
89. See ESPP, supra note 8, ¶¶ 23, 30 (Aug 24, 2016). R
90. World Bank Inspection Panel, Cambodia: Forest Concession Management

and Control Pilot Project (Credit No. 3365-KH and Trust Fund No.26419-JPN),
Investigation Report, ¶ 212, Report No. 35556 (Mar. 30, 2006), http://
ewebapps.worldbank.org/apps/ip/PanelCases/36-Investigation%20Report
%20(English).pdf.

91. World Bank Inspection Panel, Democratic Republic of Congo: Transi-
tional Support for Economic Recovery Grant (TSERO) (IDA Grant No. H 1920-DRC)
and Emergency Economic and Social Reunification Support Project (EESRSP) (Credit
No. 3824-DRC and Grant No. H 064-DRC), Investigation Report, ¶¶ 321–27,
Report No. 40746 – ZR (Aug 31, 2007), http://ewebapps.worldbank.org/
apps/ip/PanelCases/37-Investigation%20Report%20(English).pdf.

92. Id. ¶¶ 365–67.
93. One area of concern that may not be fully addressed by past practice

may be the absence of guidelines for interpreting “regular” responsibilities
that are not tied to specific stages of the project. Yet, again, if the Bank’s
conduct would not pass a reasonableness test as to why the delay is required
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By applying the object-and-purpose standard, the Inspec-
tion Panel can continue assessing whether the Bank complies
with the new ESF in a manner that would achieve the pur-
ported goal of the provisions. The less prescriptive nature of
the new ESF should not be an impediment and, in fact, may
lend itself more readily to the Inspection Panel applying such
an analysis than the existing safeguards.

B. The New ESF’s Separation of Bank and Borrower Obligations
Should Not Impede the Inspection Panel from Holding

the Bank Accountable

The problem of increased borrower ownership resulting
in reduced Bank responsibility for projects directly correlates
to the updated theoretical framework of the new ESF. Even
under the existing safeguards, however, the Inspection Panel
has shown itself capable of distilling the Bank’s obligations
and finding causal links between the Bank’s failure to comply
with operational policies and harm caused to individuals and
communities by borrower’s violations. For example, in the In-
spection Panel case of Ethiopia: Protection of Basic Services II Pro-
ject (PBS Project), the requesters, the Anuak indigenous peo-
ples, complained that they “ha[d] been harmed by the Bank-
supported PBS Program as a result of World Bank’s non-com-
pliance with its policies and procedures because the PBS Pro-
gram is ‘contributing directly to the Ethiopian Government’s Vil-
lagization Program in the Gambella Region.’”94 While the govern-
ment claimed the “villagization” program is a voluntary
resettlement process aimed at increasing access to basic ser-
vices, the program acted only as a pretext to strip indigenous
people of their ancestral land against their will. In the Bank
management’s view, the safeguard policies did not apply to the
harms alleged as the Bank neither financed nor worked with

and also would not defeat or undermine the goals of the Safeguards, the
Panel should have the same authority to consider Bank practice non- compli-
ant.

94. World Bank Inspection Panel, Ethiopia: Protection of Basic Services Pro-
gram Phase II Project—Additional Financing (P121727) and Promoting Basic Ser-
vices Phase III Project (P128891), Report and Recommendation, ¶ 16, Report
No. 75199-ET (Feb. 8, 2013) [hereinafter PBS Project Eligibility Report] (em-
phasis added), http://ewebapps.worldbank.org/apps/ip/PanelCases/82-El
igibility%20Report%20(English).pdf.
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the villagization program.95 The Inspection Panel, however,
recommended an investigation with a “specific focus” to “ex-
amine in greater depth risks stemming from the concurrent
implementation of VP and PBS in Gambella region, and Bank
Management’s analysis and subsequent management of these
risks under PBS III.”96 The Inspection Panel made clear that
its investigation will not “seek to verify allegations of specific
human rights abuses linked to VP, nor will it examine the un-
derlying purposes of VP.”97 Upon investigation, the Inspection
Panel found an operational link between the villagization pro-
gram and the Bank’s PBS, on the grounds that:

[B]oth PBS and VP have the ultimate objective of
providing improved basic services to the population.
There was a chronological and geographic overlap in
the two programs’ implementation . . . . VP . . . aims
at restructuring settlement patterns, service infra-
structure and livelihoods, including farming systems,
and as such constitutes a significant part of the con-
text in which PBS operates. In this sense, and from a
development perspective, the two programs may in-
fluence each other’s results.98

Additionally, the Inspection Panel has affirmed that Bank
management cannot evade its own responsibility simply be-
cause the primary obligation for a specific action lies with a
third party. As the Inspection Panel stated in Bangladesh: Jute
Sector Adjustment Credit Project,99 Bank management cannot “dis-
claim responsibility for adverse effects of Bank/IDA-financed
projects simply because it is not the executor of the activities
included therein” as such an interpretation would unduly limit

95. World Bank Inspection Panel, Ethiopia: Promoting Basic Services Phase
III Project (P128891), Investigation Report, ¶ 4, Report No. 91854-ET (Nov.
21, 2014) [hereinafter PBS Investigation Report], http://ewebapps.worldbank.
org/apps/ip/PanelCases/82-%20Inspection%20Panel%20Investigation%20
Report%20Ethiopia%20PBS%20Phase%20III%20Project.pdf.

96. PBS Project Eligibility Report, supra note 95, ¶ 106. R

97. Id.
98. PBS Investigation Report, supra note 95, ¶ 10. R

99. World Bank, Inspection Panel, Bangladesh: Jute Sector Adjustment Credit
Project (Credit 2567-BD), Eligibility Report (Mar. 14, 1997) [hereinafter Ban-
gladesh], http://ewebapps.worldbank.org/apps/ip/PanelCases/6-Eligibility
%20Report%20(English).pdf.
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the Inspection Panel’s jurisdiction.100 That is to say, the Bank
cannot be a bystander in relation to harmful activities carried
out in the context of Bank-financed projects.101 Similarly, in
all of the cases described below, the Inspection Panel first es-
tablished whether the borrower was compliant with the Safe-
guards before evaluating the Bank’s own conduct to mitigate
any errors. This principle, applied by the Inspection Panel in
its cases, strengthens the proposition that Bank and borrower
obligations are in fact closely connected. In addition, it re-
lieves the burden on the requestor to show that harm was
caused directly by the Bank by allowing the requestor to point
towards the actions or omissions of the borrower, if such ac-
tion or omission implicates the Bank.

In Ghana/Nigeria West African Gas Pipeline,102 the Inspec-
tion Panel investigated allegations that the proposed gas pipe-
line would destroy the livelihood of local communities. The
Inspection Panel found the Bank non-compliant with OP
4.12,103 under which “the Bank . . . requires [that] . . .
[a]ppropriate and accessible grievance mechanisms are estab-
lished for [displaced] groups.”104 In its evaluation, the Inspec-
tion Panel looked at actions of both the sponsor and the Bank.
It first found that the sponsor’s grievance mechanism lacked
meaningful consultation and effective disclosure proce-
dures.105 The Inspection Panel then turned to Bank manage-
ment’s documented commitment to assess the adequacy of the
grievance process for project-affected people and concluded
that, while it had taken some actions, it failed to correct the

100. Id., at 4 box 1.
101. World Bank Inspection Panel, Kenya: Natural Resource Management Pro-

ject, Investigation Report, ¶ 149, Report No. 88065-KE (May 22, 2014), http:/
/ewebapps.worldbank.org/apps/ip/PanelCases/84%20-%20Investigation
%20Report%20(English).pdf.

102. World Bank Inspection Panel, Ghana: West African Gas Pipeline Project
(IDA Guarantee No. B-006-0-GH), Investigation Report, ¶¶ 7–27 (April 25,
2008) [hereinafter Ghana], http://ewebapps.worldbank.org/apps/ip/Panel
Cases/40-Investigation%20Report%20(English).pdf.

103. Ghana, supra note 102, ¶ 296 (“The Panel finds that Management R
failed to ensure that the Sponsor had in place an effective grievance process
to identify and redress resettlement issues, as required by OP 4.12.”).

104. OP 4.12, supra note 34, ¶ 13(a). R
105. Ghana, supra note 102, ¶ 296. R
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mechanism’s deficiencies.106 Although the Inspection Panel
did identify an underlying Bank duty to correct the deficien-
cies, the obligation was not identified as explicitly within the
safeguards and was mentioned only after the Inspection Panel
discussed the borrower’s duty.107 Additionally, the Inspection
Panel found that the Bank’s obligations encompass an implicit
duty of substantive follow up.108

Subsequent Inspection Panel cases have taken similar ap-
proaches. For instance, in Albania Power Sector Generation and
Restructuring Project, the Inspection Panel found that the Bank
has responsibilities that are inherent to requirements that only
reference the borrower.109 Under OP 4.01, the borrower is re-
quired to consult with project-affected groups as early as possi-
ble and at least twice.110 The Bank has a more general respon-
sibility of “requiring environmental assessment (EA) of
projects proposed for Bank financing to help ensure that they
are environmentally sound and sustainable.”111 Despite the di-
rect obligation of consultation applying to the borrower, the
Inspection Panel still concluded “that through a deficient EA
process, Bank Management failed to ensure meaningful public
consultation for the Project, which is not in compliance with
OP 4.01.”112 The Inspection Panel’s investigation centered on

106. See, e.g., id., ¶ 295 (noting that Management’s decision to disseminate
non-technical translation of the mechanism’s procedures was “to[sic] late
for institution of any meaningful process”).

107. See generally id.
108. Id. ¶ 125. The Panel found that the Bank failed to comply with sev-

eral provisions of the Involuntary Resettlement Policy (OP 4.12) by not en-
suring that: “the requisite socioeconomic information was gathered” by the
Borrower, id., “the Sponsor performed an adequate analysis of the socioeco-
nomic risks to vulnerable people,” id. ¶ 138, “Project planners used reliable
and specific data on individuals or households,” id. ¶ 141, the displaced peo-
ple were at least as well off as they were before the displacement id. ¶ 195,
and effective grievance mechanisms were in place, id. ¶ 296.

109. World Bank Inspection Panel, Albania: Power Sector Generation and Re-
structuring Project (Credit No. 3872 ALB), Investigation Report, ¶¶ 114–129 Re-
port No. 49504-AL (Aug. 7, 2009) [hereinafter Albania], http://
ewebapps.worldbank.org/apps/ip/PanelCases/46-Investigation%20Report
%20(English).pdf (need to add a cite at end of sentence to support this
finding from the Albania report, not clear from a general cite to the docu-
ment, please provide a parenthetical, or example, or cite).

110. OP 4.01, supra note 81, ¶ 14. R
111. Id.
112. Albania, supra note 109, at xxx. R



\\jciprod01\productn\N\NYI\49-3\NYI305.txt unknown Seq: 29  1-AUG-17 15:08

2017] EMPOWERING THE INSPECTION PANEL 949

the actions taken by the borrower, and it determined that al-
though the borrower held multiple meetings, consultation oc-
curred only after the site had been selected, thus creating
“only the appearance of consultation, while contributing noth-
ing to improving Project selection, siting, planning or design
of the Project.”113 Even though the requirement of consulta-
tion in OP 4.01(14) makes no mention of the Bank,114 the In-
spection Panel derived the Bank’s duty to ensure borrower
compliance from OP 4.01(5), which requires the Bank to ad-
vise the borrower, to review the Borrower’s findings, and,
where necessary, to require additional public consultation and
disclosure.115

As a practical matter, given the shift to greater borrower
ownership over projects in the new ESF and what appears to
be a decrease of the Bank’s control over projects that it fi-
nances, the Inspection Panel may face resistance from Bank
management and the Board of Executive Directors if it contin-
ues to attribute Bank responsibility to requirements that apply
primarily to the borrower. Bank management may argue that,
given the qualitative changes contemplated by borrower own-
ership of the project, they should not have the same level of
responsibility it had under the existing safeguards. Thus, they
may argue that the standards the Inspection Panel previously
employed no longer apply.

To this end, the Inspection Panel should continue to en-
gage with Bank management and the Board of Executive Di-
rectors to clarify its role under the new ESF. The Inspection
Panel can also assert its role and apply the standards it has to
cases in the past in the first few cases it investigates under the
new ESF. As it did in the “Interpretation of Bank’s Policies and
Procedures, and Questions about Compliance” section of

113. Id.
114. See OP 4.01, supra note 81, ¶ 4 (“The borrower is responsible for car- R

rying out the EA. For Category A projects, the borrower retains independent
EA experts not affiliated with the project to carry out the EA.”).

115. See id. ¶ 5 (“The Bank advises the borrower on the Bank’s EA require-
ments. The Bank reviews the findings and recommendations of the EA to
determine whether they provide an adequate basis for processing the project
for Bank financing. When the borrower has completed or partially com-
pleted EA work prior to the Bank’s involvement in a project, the Bank re-
views the EA to ensure its consistency with this policy.”).
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China Western Poverty Reduction Project,116 the Inspection Panel
must codify its own authority, as well as its interpretation of the
new ESF, in its findings to clarify any lingering confusion or
differing expectations.

V. MAINTAINING THE INSPECTION PANEL’S ROLE UNDER THE

NEW ESF

The structural and philosophical shifts in the new ESF
previously outlined raise some concerns regarding the Inspec-
tion Panel’s ability to continue to hold the Bank accountable
for harm caused to people as a result of projects that it has
financed. The following sections identify and analyze these
concerns and how they might impact the work of the Inspec-
tion Panel. It concludes that the Inspection Panel can use the
requirements of the Bank under the new ESF to continue to
assess the Bank’s responsibility for a project throughout its en-
tire lifecycle. Despite the division in the new ESF between the
requirements on the borrower and the Bank, the Bank can
continue to be linked to the Borrower ESSs through three
main actions: (1) consultation and participation; (2) docu-
mentation and assessment; and (3) monitoring and imple-
mentation. Through these duties, the Bank must remain in-
volved, and in fact take an active role, in the project past the
due diligence stage, while also guaranteeing greater respon-
siveness to and participation of the affected communities in
establishing project guidelines.

A. Consultation and Participation

The Inspection Panel can hold the Bank accountable for
the borrower’s actions through the Bank’s continued duties to
consult with the borrower and other parties and participate in
the development of the project. These obligations can be
found throughout the new ESF and the draft ESPP. The
Bank’s obligations to consult and participate include: (1) dis-
cussing with the borrower the measures required by the frame-
work;117 (2) advising the Borrower on and assisting the bor-
rower with carrying out assessments in accordance with the

116. China, supra note 74, at 16–23. R
117. See, e.g., ESPP, supra note 8, ¶ 20. R
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ESF;118 and (3) ensuring that the borrower also fulfills its own
consultation requirements.119 The first two sets of obligations
appear to reserve a degree of Bank ownership in the develop-
ment of projects. The third links Bank responsibility directly to
the borrower’s actions; that is to say, the borrower’s failure to
consult could be seen as the Bank’s failure to ensure the fulfill-
ment of the borrower’s obligation.

The new ESPIP explicitly extends these duties to more
complex financial situations in which various funding agencies
are involved. For instance, where projects are jointly financed
by other multilateral or bilateral funding agencies, the Bank is
compelled to cooperate with such agencies in order to ensure
that the common approach is consistent with the Bank’s own
ESF.120 Furthermore, the Bank is obliged to require the bor-
rower to apply this common approach.121 Thus, the Bank may
be held liable both if the approach does not comply with the
Bank’s own standards (despite the involvement of other fund-
ing agencies) and, even if it is compliant, if the borrower fails
to implement it properly.

B. Documentation and Assessment

The Bank continues to play a vital role in the project life-
cycle through the joint development with the borrower of an
Environmental and Social Commitment Plan (ESCP), a new

118. See, e.g., id. ¶ 5(c) (requiring the Bank to “assist the Borrower in iden-
tifying appropriate methods and tools to asses and manage potential ES risks
and impacts on the project”); id. ¶ 29 (“The Bank advises the Borrower on
carrying out the ES assessment of the project in accordance with the require-
ments of ESS1.”).

119. See, e.g., ESPIP, supra note 5, ¶ 50 (requiring the Bank to ensure that R
the Borrower provides sufficient information about the project risks to af-
fected parties so as to allow effective participation and consultation); id. ¶ 53
(requiring the Bank to require Borrower to engage with stakeholders and
with other interested parties through “information disclosure, consultation,
and informed participation”); id. ¶ 54 (requiring the Bank to undertake a
screening to determine whether Indigenous Peoples are present, in part to
ensure that the Borrower does engage with all such communities).

120. See, e.g., id., ¶ 9 (“The Bank will cooperate with such agencies and the
Borrower in order to agree on a common approach for the assessment and
management of environmental and social risks and impacts of the project. A
common approach will be acceptable to the Bank, provided that such ap-
proach will enable the project to achieve objectives materially consistent with
the ESSs.”).

121. Id.
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mandatory tool under the ESF,122 and its obligations to assess
and review the borrower’s project documentation.123

The ESCP is a binding document that forms part of the
legal agreement between the Bank and the borrower.124 The
purpose of the ESCP is to “facilitate project participation and
support compliance throughout the lifetime of the project.”125

The ESCP is a living document that develops, as necessary, ac-
cording to the needs of the project.126 Its key functions in-
clude: (1) consolidating in a clear and unambiguous manner
the significant measures and actions that are required to
achieve compliance with the ESS, as well as the timeframe in
which they must be implemented; (2) taking into account the
findings of the environmental and social assessment, the
Bank’s due diligence, and the results of stakeholder engage-
ment; (3) providing a basis for monitoring the performance of
the project; (4) defining the means and frequency of report-
ing on the implementation of measures and actions required
to achieve compliance with the ESS; and (5) specifying the as-
pects of the national environmental and social framework to
be used, if any.127

The ESCP provides a crucial link between the Bank and
the borrower under the new ESF by ensuring Bank involve-
ment in the project from project preparation and appraisal
through to its implementation. In addition, the ESCP requires
the Bank to continually monitor the project throughout its life
cycle. Under the new ESF, the Bank has several obligations re-
lating to the ESCP. For example, if the project comprises facili-
ties or activities that do not meet the requirements of the ESS,
“the Bank will require the Borrower, as part of the ESCP, to

122. Id. ¶ 46; ESS1, supra note 67, Annex 2, ¶ 1, at 48 (“The Borrower will R
agree on an Environmental and Social Commitment Plan (ESCP) with the
Bank. The ESCP forms part of the legal agreement.”).

123. Infra Section V.B.
124. ESPIP, supra note 5, ¶ 46. R
125. CONSULTATION PAPER, supra note 62, at 10. R
126. ESPIP, supra note 5, ¶ 48 (“The Bank will require the Borrower to R

prepare, submit to the Bank for approval and implement a process that al-
lows for adaptive management of proposed project changes or unforeseen
circumstances. The agreed adaptive management process will be set out in
the ESCP. The process will specify how such changes or circumstances are to
be managed and reported, and how any necessary changes will be made to
the ESCP and the management tools used by the Borrower.”).

127. CONSULTATION PAPER, supra note 62, at 10. R
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adopt and implement measures satisfactory to the Bank so that
the material aspects of such facilities or activities meet the re-
quirements of the ESSs within a timeframe acceptable to the
Bank.”128 The ESPIP dedicates a section to the Bank’s obliga-
tions regarding the ESCP. In the initial planning stages of the
project, the Bank assists the borrower with the development of
the ESCP.129 The Bank will also “require the borrower to im-
plement the measures and actions identified in the ESCP dili-
gently, in accordance with the timeframes specified in the
ESCP,” and has an ongoing obligation to “review the status of
implementation of the ESCP as part of its monitoring and re-
porting.”130 Finally, the Bank is required to agree with the bor-
rower on an adaptive management process for “proposed pro-
ject changes of unforeseen circumstances” which must be set
out in the ESCP.131

Moreover, the Inspection Panel may continue to assert its
role under the new ESF by virtue of the link to the borrower
created by the documentation required in environmental and
social due diligence assessments. For instance, under the ES-
PIP and the draft ESPP, the Bank is required to review all rele-
vant project information provided by the borrower relating to
the environmental and social risks of the project and to re-
quest additional information where there are gaps.132 The
Bank also assists the borrower in preparing the terms of refer-
ence for any tools to be used as part of the ES assessment,133 as
well as providing guidance to the borrower in developing mea-
sures to address environmental and social risks in accordance
with the ESS.134

The Bank’s role is ongoing, which is evident from its obli-
gation to “ensure that the documents relating to the ES assess-
ment and management of the project provide adequate, accu-
rate and up to date information regarding the potential risks
and impacts of the project, and the agreed mitigation mea-
sures.”135 In addition, the Bank is required to play an active

128. ESPIP, supra note 5, ¶ 18. R
129. Id. at 19 n.35.
130. ESPIP, supra note 5, ¶ 47. R
131. Id. ¶ 48.
132. Id. ¶ 30–32; ESPP, supra note 8, ¶ 37. R
133. ESPP, supra note 8, ¶ 33. R
134. ESPIP, supra note 5, ¶¶ 30–31. R
135. ESPP, supra note 8, ¶¶ 71. R
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role in the evaluation and review of the borrower’s ESF, which
is set out in detail in the ESPP.136 These obligations last
throughout the project lifecycle and include ongoing discus-
sions with the borrower if changes in the borrower’s environ-
mental and social framework may adversely affect the pro-
ject.137

C. Implementation Support and Monitoring

Once due diligence of the risks and impacts has been
completed and a project has been approved, the Bank still
must monitor the project “on an ongoing basis.”138 The Bank’s
general implementation and monitoring duties139 assure that
the Bank retains some degree of oversight for the entirety of
the project, regardless of whether it has remaining, on-site ac-
tions to complete. The fact that, where appropriate, indepen-
dent experts and affected communities have to be engaged in
the monitoring of the project140 demonstrates that the Bank’s
monitoring responsibilities exceed a perfunctory assessment.
Furthermore, the Bank’s implementation and monitoring ob-
ligations necessitate examining any change in the project or
environment to assure that relevant plans and documents re-
main applicable. For instance, although the Bank assigns a
project a risk classification status during due diligence, the
Bank must actively scrutinize the project throughout imple-
mentation and operation to ascertain that the ranking is still
accurate.141

This duty of implementation support and monitoring
links the Bank’s obligations to the borrower’s. For example,
although the borrower has the primary responsibilities under
the ESS, “[i]n accordance with OP/BP 10.00, the Bank carries
out regular reviews of the Borrower’s compliance with the ES

136. Id. ¶¶ 44–57.
137. Id. ¶ 57.
138. ESPIP, supra note 5, ¶ 56. R
139. See generally id., ¶ 3 (“To carry out this Policy, the Bank will: . . . (e)

Monitor the environmental and social performance of a project in accor-
dance with the ESCP and the ESSs.”); ESPP, supra note 13, ¶ 5 (“As set out in
the Policy, paragraph 3, the responsibilities of the Bank to manage ES risks
and impacts of a project are: . . . e. monitor the ES performance of the
project in accordance with the ESCP and the ESSs.”).

140. See ESPIP, supra note 5, ¶¶ 53, 58. R
141. See ESPP, supra note 8, ¶ 22–24; ESPIP, supra note 5, ¶ 21. R
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requirements relating to the project, as set out in the legal
agreement, including the ESCP.”142 Though this powerful
duty is connected to what is delineated in the ESCP, as de-
scribed above, the Bank does have substantive obligations re-
garding its development. Therefore, the Bank could be held
accountable for assuring that the ESSs are upheld. This pre-
sumption is supported by the provision that the “TT (includ-
ing ESF Accredited Staff) are responsible and accountable for
project-level preparation, implementation support and moni-
toring activities relating to the ESF, and . . . handling griev-
ances related to implementation at the project level.”143 The
Bank must listen and provide redress to affected communities
throughout the project lifecycle. Moreover, the obligation
does not limit the Bank’s accountability to its own actions, in-
stead holding it generally accountable for implementation at
the project level. This suggests that the Bank’s responsibility to
oversee extends to the borrower’s deeds, as its obligation en-
compasses the execution of the project, necessarily covering
all on-the-ground acts related to the project’s development.
Therefore, even if the grievance results from a borrower’s ac-
tion, the Inspection Panel may still have a basis to investigate
where such an action falls within the purview of the Bank’s
supervisory duty.

Lastly, though the extent to which the new ESF shifts the
responsibilities for the project to the Borrower is arguably un-
precedented, it is not dissimilar to the Country System Pilot,
which allows for the use of a Borrower’s national framework
under the existing Safeguards. The Joint Statement on the Use
of Country Systems issued by the Chairperson of the Inspec-
tion Panel and Senior Vice President and General Counsel in
July 2004 clarifies that “the country systems strategy would not
change the role of the Inspection Panel as set forth in the
1993 Resolutions establishing the Inspection Panel.”144 The
joint statement further affirms that the “Inspection Panel will
continue to investigate whether [Bank] Management is in
compliance with its policies and procedures in the design, ap-

142. ESPP, supra note 8, ¶ 63. R
143. Id. ¶ 10.
144. See World Bank Group [WBG], Joint Statement on the Use of Country

Systems (June 8, 2004), http://ewebapps.worldbank.org/apps/ip/PanelMan
dateDocuments/JointStatementUseCountrySystems.pdf.
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praisal and implementation of projects and programs.”145 In
addition, the Joint Statement states that:

[T]he Inspection Panel could, with regard to the is-
sues raised, examine Management’s assessment of
the equivalence of the relevant Bank policies and
procedures with the country system (and any addi-
tional measures agreed upon to achieve equivalence)
in materially achieving the objectives of Bank policies
and procedures, as well as Management’s supervision
of the project.146

Although the Joint Statement pertains to the Country Sys-
tems Pilot and refers specifically to OP 13.05, which has since
been replaced by OP 10.00 outlining “implementation and
support” obligations of the Bank, it seems reasonable to con-
clude that the spirit (if not the letter) of the Joint Statement
could guide the role of the Inspection Panel in assessing the
Bank’s obligations under the new ESF, including the Bank’s
obligations associated with the review of the borrower’s frame-
work’s compliance with the ESS. Accordingly, the mere shift to
borrower ownership of the project and the use of the bor-
rower’s framework should not reduce the Inspection Panel’s
ability to hold the Bank accountable.147

It is important to note, however, that the Inspection Panel
cannot practically employ any of the tools outlined above
within the new ESF if affected individuals and communities
are not able to submit complaints to the Inspection Panel. As
described above, the Bank’s decreased control over its projects
may translate to the Bank being less visible to affected commu-
nities, who as a result may not be aware of the Bank’s involve-
ment in the project. Hence, they will not know to even seek
redress for their complaints in front of the Inspection Panel.
To address this concern, the Bank must take explicit steps to
ensure that Bank visibility (or lack thereof) does not hinder

145. Id.
146. Id.
147. Additionally, the standard of review in relation to the borrower

should not be lowered to make Bank compliance easier as accepting what
would “otherwise be seen as inadequate assessment seems especially patron-
izing in developing countries whose scientists are clearly capable of world
class contributions” and burdens the borrower with the social and environ-
mental costs of inadequate assessment. China, supra note 74, ¶ 41. R
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the ability of affected communities to bring a claim before the
Inspection Panel. These steps could include placing signs or
otherwise identifying the Bank’s role in the project at the pro-
ject site. For example, the Inspection Panel could enhance its
outreach by informing communities about its function as an
accountability mechanism by following the approach of the
European Union. European Union Council Regulation (EC)
No 1083/2006 of 11 July 2006148 requires “the Member State
and the managing authority for the operational programme
[to] provide information on and publicise operations and co-
financed programmes . . . to European Union citizens and
beneficiaries with the aim of highlighting the role of the Com-
munity and ensure that assistance from the Funds is transpar-
ent.”149

VI. CONCLUSION

The new ESF and the standards developed through the
Inspection Panel’s cases provide the Inspection Panel with am-
ple opportunity to reinforce the Bank’s compliance with the
ESSs and provide redress for environmental and social harms
arising from Bank-financed projects. Furthermore, the Bank
has a strong interest in ensuring that the Inspection Panel
maintains its function as its legitimacy depends on it.

The Bank has historically portrayed itself as a leader
among development lenders by setting the standards other
monetary organizations follow. If the Bank eschews responsi-
bility for the ESSs by claiming they are in the domain of the
borrower, the new ESF will be perceived as merely window
dressing. Consequently, the Bank’s legitimacy and status as a
leader would be greatly challenged if it appeared to be more
concerned with who had the specific duty to assure environ-
mental and social protections as opposed to holistically focus-
ing on achieving positive development outcomes.

If the Bank does not explicitly recommit itself to high en-
vironmental and social standards and reaffirm the saliency and
importance of the Inspection Panel, there is a serious risk that

148. Council Regulation (EC) No. 1083/2006 of 11 July 2006, 2006 O.J.
(L 210) 25. This regulation lays down general provisions on the European
Regional Development Fund, the European Social Fund, and the Cohesion
Fund, and repeals Regulation (EC) No 1260/1999.

149. Id. art. 69.
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some States might be emboldened to refuse the Inspection
Panel access or to intimidate witnesses from cooperating with
the Inspection Panel. This concern is not unfounded, as the
Inspection Panel has already faced such issues under the ex-
isting Safeguards.150 The investigation is a core component of
the Inspection Panel’s work, and field investigation is crucial
to its role.151 Accordingly, if States interpret the ESF as al-
lowing them to keep the Bank (and the Inspection Panel) at
arm’s length from their projects, it would significantly jeopard-
ize the Inspection Panel’s accountability function. The extent
to which this shift may hinder the Inspection Panel’s work de-
pends on the degree of Bank support the Inspection Panel re-
ceives; the stronger the stance of the Bank towards the new
ESF and the Inspection Panel’s role (as incentivized by its de-
sire for legitimacy), the less likely borrowers will be to oppose
the Inspection Panel’s involvement.

Given the Bank’s incentives and the Inspection Panel’s
available tools, the Inspection Panel not only has the potential
to fulfill its same function under the new ESF, but may also
serve as a device that mitigates some concerns born from the
shift towards borrower ownership of bank-financed investment
projects.

150. In 2013, the government of Ethiopia publicly refused to cooperate
with the Panel, stating “to an extent that there’s a need for cooperation, it’s
not going to be with the Inspection Panel, but with the World Bank.” Wil-
liam Davison, Ethiopia Refuses to Cooperate With World-Bank-Funding Probe,
BLOOMBERG (May 28, 2013), https://www.bloomberg.com/news/articles/
2013-05-27/ethiopia-refuses-to-cooperate-with-probe-on-world-bank-funding.
Most recently, Ethiopia arrested a former World Bank Translator (who had
assisted with the Panel’s investigation) on trumped-up charges of terrorism.
Press Release, World Bank Inspection Panel, Statement of the Inspection
Panel Regarding the Charges Filed Against Pastor Omot Agwa in Ethiopia
(Sept. 25, 2015), http://ewebapps.worldbank.org/apps/ip/Lists/NewsFrom
ThePanel/NewsFromThePanelDisp.aspx?ID=224&source=; Ethiopia: Activists
Heading for Food Workshop Charged With Terrorism, ECADFORUM (Sept. 22,
2015), http://ecadforum.com/2015/09/22/activists-heading-for-food-work
shop-charged-with-terrorism/.

151. See generally World Bank Inspection Panel, Accountability at the World
Bank: The Inspection Panel at 15 Years (2009) http://ewebapps.world
bank.org/apps/ip/IPPublications/InspectionPanelAt15yearsEnglish.pdf.
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