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I. INTRODUCTION

On May 3, 2008, Cyclone Nargis struck Myanmar, tearing
across the country’s low-lying coastal region and battering its
largest city, Yangon.1  The storm displayed astounding
strength, destroying at least 700,000 homes, sinking much of
the country’s fishing fleet, and salting one million acres of rice
paddies.2  But the government’s inability to appreciate the ex-
tent of the damage, and its failure to accept assistance from
other states and international organizations, almost certainly
aggravated the damage, leading to a death toll of at least
85,000, with thousands more missing,3 and leaving one million
people in need of help more than a month after the hurricane
struck.4

International humanitarian actors, when they were even-
tually allowed into the country, were largely confined to the
city of Yangon for weeks following the disaster.5  The govern-

1. A Year after Storm, Subtle Changes in Myanmar, N.Y. TIMES (Apr. 29,
2009), http://www.nytimes.com/2009/04/30/world/asia/30myanmar.html
[hereinafter Subtle Changes]; Int’l Fed. Red Cross, Myanmar: Cyclone Nargis,
Emergency Appeal No. MDRMM002, May 6, 2008, available at http://
www.ifrc.org/docs/appeals/08/MDRMM002EA.pdf.

2. Subtle Changes, supra note 1. R
3. Id.
4. E.g., U.N. to Begin Spraying Larvicide to Fight Dengue in Myanmar, N.Y.

TIMES (June 16, 2008), http://www.nytimes.com/2008/06/16/world/asia/
16iht-myanmar.1.13741923.html (citing United Nations estimates of 78,000
killed and 56,000 missing); Inter-Agency Standing Committee, Real-Time
Evaluation of the Response to Cyclone Nargis, Dec. 17, 2008, at 5, available at
http://ochaonline.un.org/OchaLinkClick.aspx?link=ocha&docId=1128739.

5. E.g., Seth Mydans, Donors Press Myanmar to Let Aid Workers In, N.Y.
TIMES, May 26, 2008, at A6.
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ment insisted on channeling all relief through the military,
and even seized supplies distributed by residents.6  A group of
French and U.S. naval ships waited off the coast for two weeks
with food, medical supplies, water purification systems, small
boats, and helicopters, which were necessary to bring aid to
isolated rural areas.7  Eventually, unable to get permission
from the government, the ships withdrew without delivering
relief.8  The Myanmar junta also originally impeded the access
of international aid personnel from U.N. agencies and non-
governmental organizations, such as World Vision, the Red
Cross, and Save the Children.9  When asked if the Myanmar
government was engaging in genocide, U.S. Defense Secretary
Robert Gates responded, “This is more akin, in my view, to
criminal neglect.”10

As humanitarian actors clamored for access to the victims
of Cyclone Nargis, the United Nations International Law Com-
mission (ILC) began a multi-year project to develop rules gov-
erning international disaster relief.11  The project, proposed
in the wake of the 2004 Indian Ocean Tsunami, one of the
deadliest disasters in recent memory, and of Hurricane Ka-
trina, could be expected to address a range of problems relat-

6. Id.
7. Id.
8. Subtle Changes, supra note 1. R
9. Mydans, supra note 5.  Independent organizations were allowed to R

deploy their local staff, but badly needed international experts were pre-
vented from entering the country. Id.  However, official documents from
the United Nations and specialized agencies paint a more optimistic picture
of the international response. See, e.g., World Food Programme [WFP], My-
anmar Emergency Operation (EMOP) 10749.0, ¶ 16, http://one.wfp.org/
operations/current_operations/project_docs/107490.pdf (“The Govern-
ment of the Union of Myanmar welcomes international humanitarian assis-
tance and declared a ‘State of Emergency’ for those parts of the country that
were most affected.”); THE TRIPARTITE CORE GROUP, POST-NARGIS JOINT AS-

SESSMENT 37-52, http://www.aseansec.org/21765.pdf.
10. Eric Schmitt, Gates Accuses Myanmar of ‘Criminal Neglect’, N.Y. TIMES,

June 2, 2008, at A5.  Problems with aid delivery continued into June. Burmese
Workers Endure in Spite of Junta, Aid Workers Say, N.Y. TIMES, June 18, 2008, at
A1.

11. See generally U.N. Int’l Law Comm’n, Preliminary Report on the Protection
of Persons in the Event of Disasters, ¶¶ 1–13, U.N. Doc. A/CN.4/598 (May 5,
2008) [hereinafter First Report] (by Eduardo Valencia-Ospina); U.N. Int’l
Law Comm’n, Protection of Persons in the Event of Disasters, Memorandum from the
Secretariat, U.N. Doc. A/CN.4/590 (Dec. 11, 2007) [hereinafter Secretariat
Memorandum].
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ing to preparedness, prevention, short-term response, and
long-term rehabilitation.12  An exhaustive preliminary memo-
randum prepared by the U.N. Secretariat indicated that much
of the project would focus on the practical problems of disas-
ter relief, such as obtaining visas, removing bureaucratic barri-
ers to financial aid, and ensuring that foreign actors comply
with local laws.13

But it remained unclear to what extent the ILC would be
willing to tackle what have been called the “big problems of
relief.”14  What can international law do when, as in Myanmar,
a state refuses to admit and facilitate international relief ef-
forts, despite widespread and severe human suffering?  Recent
proposals have included the threat of criminal prosecution,15

as well as extending the “Responsibility to Protect” to apply to
natural disasters.16  This latter approach poses serious chal-
lenges to the principles of sovereignty and non-intervention,
and has met resistance from governments, scholars, and mem-
bers of the International Law Commission.17  Following in-

12. First Report, supra note 11, ¶¶ 57–58. R
13. See generally Secretariat Memorandum, supra note 11, ¶¶ 81–248. R
14. This phrase is borrowed from Michael Boethe, who commented that

the private International Law Association’s work on disasters purposefully
did not tackle the “big” problems of whether a state has a duty to “undertake
or accept relief.” INTERNATIONAL LAW ASSOCIATION, REPORT OF THE FIFTY-
NINTH CONFERENCE HELD AT BELGRADE 530 (1980).

15. Stuart Ford, Is the Failure to Respond Appropriately to a Natural Disaster a
Crime Against Humanity? The Responsibility to Protect and Individual Criminal Re-
sponsibility in the Aftermath of Cyclone Nargis, 38 DENV. J. INT’L L. & POL’Y 227,
236 (2010).

16. See, e.g., T. R. Saechao, Natural Disasters and the Responsibility to Protect:
From Chaos to Confusion, 32 BROOK. J. INT’L L. 663, 706 (2007); Rebecca Bar-
ber, The Responsibility to Protect the Survivors of Natural Disaster: Cyclone Nargis, a
Case Study, 14 J. CONFLICT & SEC. L. 3, 33 (2009) (“While the invocation of
‘responsibility to protect’ to argue for military intervention in Myanmar was
certainly premature, one cannot help but observe the strength this argu-
ment had as a rallying point . . . .”); Tamika Ruth Jackson, Bullets for Beans:
Humanitarian Intervention and the Responsibility to Protect in Natural Disasters, 59
NAVAL L. REV. 1, 13 (2010); Ford, supra note 15, at 266 (“The aftermath of R
Cyclone Nargis appears to be the sort of situation that the member states of
the United Nations had in mind when they signed the 2005 World Summit
Outcome Document and agreed to the responsibility to protect.”).

17. It has been argued that the increasing demand for a right of access to
disaster victims is in fact causing states to place greater emphasis on the role
of sovereignty and non-intervention in international law.  David P. Fidler,
Commentary, Disaster Relief and Governance After the Indian Ocean Tsunami:
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tense debate in 2009, the Special Rapporteur on the ILC pro-
ject on disaster relief stated that the commission’s project
would in no way justify the delivery of humanitarian assistance
by military force.18  Thus, the ILC represents the latest in a
line of international institutions that have attempted to define
the duty of states to accept disaster relief, without going so far
as to justify forced humanitarian intervention.

The commission may be able to take a more modest ap-
proach based on the principle of international cooperation for
the protection of human rights.  It is generally understood
that humanitarian assistance operations “should be provided
with the consent of the affected country and in principle on
the basis of an appeal by the affected country.”19  But it is
neither necessary nor obvious that the affected state retains
the unchecked right to withhold its consent in all circum-
stances.  The commission’s efforts to develop international law
may help address the problems posed by Cyclone Nargis
through a rule that defines certain cases in which a state is
required to consent to international humanitarian assistance.

What Role for International Law?, 6 MELB. J. INT’L L. 458, 472 (2005) (asserting
that states that face potentially adverse consequences from disasters will
stress sovereignty rather than consent to legal rules requiring them to accept
foreign aid).

18. In a 2009 public session of the ILC, Special Rapporteur Eduardo
Valencia-Ospina commented:

There are some serious questions to be addressed regarding what is
allowed under international law should the affected State fail to
satisfy the rights of individuals, but not all of those questions can be
fittingly answered in the Commission’s work on the present topic.
But nothing can be clearer than the fact that forced intervention is
illegal under international law absent a justifiable claim of self-de-
fense or action by the Security-Council, even under some invoca-
tion of the responsibility to protect, understood in its original nar-
row context . . . .

Eduardo Valencia-Ospina, Special Rapporteur on Protection of Persons in
the Event of Disasters, Speech to the International Law Commission (July 10,
2009) (prepared remarks on file with author); see also Report of the Interna-
tional Law Commission on the Work of its Sixty-First Session, ¶ 178, U.N.
GAOR, 64th Sess., Supp. No. 10, U.N. Doc. A/64/10; (2009) [hereinafter
2009 ILC Report] (summarizing the above-quoted remarks).

19. Strengthening of the Coordination of Humanitarian Emergency As-
sistance of the United Nations, G.A. Res. 46/182, Annex, ¶ 3, U.N. Doc. A/
RES/46/182 (Dec. 19, 1991).
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This Note examines several previous efforts to formulate
and limit the duty of states to accept humanitarian assistance
in disasters,20 eventually concluding that a state should not be
allowed to arbitrarily refuse international aid where it is unwill-
ing or unable to respond to a disaster itself.  Many aspects of
disaster response are subject to disparate practice by states,
and therefore any efforts to establish clear rules in this area
will require a drafter to engage in progressive development of
the law, rather than strict codification of existing custom.21

Therefore, this Note does not attempt to determine the cus-
tomary rule establishing a duty to accept assistance, but rather
approaches the problem from this perspective of progressive
development.  As such, the endeavor here is to analyze previ-
ous efforts to codify the duty to accept assistance, and to evalu-

20. For the purposes of this paper, “assistance,” “relief,” and “aid” are
used interchangeably to refer to efforts to provide food, clothing, shelter,
and medical services during and in the aftermath of a disaster, as distin-
guished from long-term rehabilitation.  The term “disaster” has been given a
range of definitions.  This paper adopts, as a working definition, the lan-
guage employed by the International Law Commission, which reads, “ ‘Disas-
ter’ means a calamitous event or series of events resulting in widespread loss
of life, great human suffering and distress, or large-scale material or environ-
mental damage, thereby seriously disrupting the functioning of society.”
U.N. Int’l L. Comm’n, Protection of Persons in the Event of Disasters: Text of Draft
Articles 1, 2, 3, 4 and 5 as Provisionally Adopted by the Drafting Committee, U.N.
Doc. A/CN.4/L.758 (July 24, 2009) [Hereinafter 2009 Draft Articles].  Note
that this definition refers to technological as well as natural disasters, and
that it refers only to sufficiently severe events.  In addition, this paper provi-
sionally assumes that the term “event or series of events” can be read nar-
rowly to exclude slow-onset events or long-lasting conditions, such as climate
change, desertification, the HIV/AIDS epidemic, and economic depres-
sions.

21. First Report, supra note 11, ¶ 42; Jiri Toman, Towards a Disaster Relief R
Law, in ASSISTING THE VICTIMS OF ARMED CONFLICT AND OTHER DISASTERS

181, 182 (Frits Kalshoven ed., 1989).  The term “progressive development”
refers to “the preparation of draft conventions on subjects which have not
yet been regulated by international law or in regard to which the law has not
yet been sufficiently developed . . . .”  Statute of the International Law Com-
mission, G.A. Res. 174 (II), art. 15, U.N. Doc. A/519 (Nov. 21, 1947).  The
statute of the ILC envisions a process for progressive development that is
distinct from the procedure used to codify existing customary legal norms.
Id. arts. 16-24.  However, the two concepts have been consolidated in prac-
tice, with the commission taking on projects that require some codification
and some progressive development. U.N. INT’L L. COMM’N, THE WORK OF

THE INTERNATIONAL LAW COMMISSION, at 45, U.N. Sales No. E.07.V.9 (7th ed.
2007) [hereinafter WORK OF THE ILC].



\\jciprod01\productn\N\NYI\43-2dr\NYI203.txt unknown Seq: 7 12-APR-11 17:42

2011] DISASTERS, RELIEF, AND NEGLECT 425

ate the various approaches, both in terms of how much protec-
tion they afford to victims and the extent to which they in-
fringe on state sovereignty and self-determination.

To this end, Part Two provides a theoretical justification
for the duty to accept disaster assistance.  I argue for a rather
traditional justification, based on principles of international
cooperation, solidarity, and human rights, as opposed to a
more radical reinterpretation of sovereignty that is associated
with the “Responsibility to Protect.”  Part Three briefly dis-
cusses the state of international disaster response law, and ar-
gues that the International Law Commission provides the ap-
propriate forum for addressing the duty to accept relief.  Part
Four engages in a comparative study of existing international
instruments that have attempted to define this duty.  Ex-
panding on this analysis, Part Five proposes a rule that states
may not arbitrarily refuse assistance when they are unable or
unwilling to respond to disasters.

II. SOVEREIGNTY, RESPONSIBILITY AND HUMAN RIGHTS

The desire to use the apparatus of a state to help those
suffering in foreign countries has always figured prominently
in international politics.  Emerich de Vattel wrote forcefully of
the common “offices of humanity,” owed by all states to each
other.22  In his historical survey of humanitarian interven-
tions—the use of force to provide assistance over the objec-
tions of a sovereign—V. S. Mani notes support for the practice
dating back hundreds of years across a wide range of cul-
tures,23 though he remains critical of the doctrine.  Writing in
1625, Hugo Grotius expressed some support for interventions
to help neglected populations: “The final and most wide-
reaching cause for undertaking wars on behalf of others is the
mutual tie of kinship among men, which of itself affords suffi-

22. EMERICH DE VATTEL, THE LAW OF NATIONS bk II, § 2 (Béla Kapossy &
Richard Whatmore eds., Liberty Fund 2008) (1758).

23. See V. S. Mani, “Humanitarian” Intervention Today, 313 RECUEIL DES

COURS 9 (2005) (placing the modern use of force in humanitarian interven-
tion into historical context); see also Malvina Halberstam, The Legality of Hu-
manitarian Intervention, 3 CARDOZO J. INT’L & COMP. L. 1, 2-3 (1995) (cover-
ing discussions on humanitarian intervention in the pre-World War II pe-
riod).
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cient ground for rendering assistance.”24  It should come as no
surprise that Grotius resurfaced in the public discourse in the
wake of Cyclone Nargis.25

Though states have never stopped using humanitarian
pretexts for intervening in the affairs of others, the intellectual
tide shifted in the eighteenth century.  The Peace of Westpha-
lia, concluded nineteen years after Grotius’s seminal work, laid
the groundwork for modern notions of sovereign equality and
non-intervention, and influenced much of the subsequent in-
tellectual tradition.  Though convinced that states had the
duty to give aid to others in time of disaster,26 Vattel expressed
disdain for Grotius’s position on intervention, emphasizing its
tendency to legitimate imperialism.27  “But though a nation be
obliged to promote, as far as lies in its power, the perfection of
others,” Vattel argues, “it is not entitled forcibly to obtrude
these good offices on them. Such an attempt would be a viola-
tion of their natural liberty.”28  Thus, the concept of sover-
eignty, of the state’s right to refuse unwanted incursions into
its territory for whatever purpose, came to be seen as crucial to
protecting the liberty and dignity of societies and individuals.

24. HUGO GROTIUS, DE JURE BELLI AC PACIS LIBRI TRES, 582 (James
Brown Scott ed., Francis Kelsey trans., Carnegie Endowment for Int’l Peace
1925) (1625); see also id. at 506 (quoting Seneca: “If a man does not attack
my country, but yet is a heavy burden to his own, and although separated
from my people he afflicts his own, such debasement of mind nevertheless
cuts him off from us.”).

25. E.g. MICHAEL A. NEWTON, SEEKING JUSTICE FOR BURMA: A CASE FOR

REVOKING THE CREDENTIALS OF THE SPDC 1 (2008), available at http://
www.humansecuritygateway.com/documents/VANDER-
BILT_SeekingJusticeForBurma.pdf; Michael Ignatieff, The Duty to Rescue,
NEW REPUBLIC ONLINE (Sept. 11, 2008), http://www.powells.com/review/
2008_09_11.html (reviewing GARY J. BASS, FREEDOM’S BATTLE: THE ORIGINS

OF HUMANITARIAN INTERVENTION (2008)).
26. VATTEL, supra note 22, bk. II, § 4 (stating that “when a neighboring R

nation is unjustly attacked by a powerful enemy who threatens to oppress
it,—if you can defend it without exposing yourself to great danger, unques-
tionably it is your duty to do so.”).

27. VATTEL, supra note 22, bk. II, § 7 (alleging that Grotius’ opinion R
“opens a door to all the ravages of enthusiasm and fanaticism, and furnishes
ambition with numberless pretexts”).  To his credit, Grotius did indeed ex-
press serious concern about this possibility. See GROTIUS, supra note 24, bk. R
II, ch. XXV, § VIII(4) (acknowledging concerns about using intervention as
a pretext to seek one’s own ends, but stating that the right of intervention
does not cease to exist because it has the potential to be abused).

28. VATTEL, supra note 27.
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Seemingly, Vattel’s conception admits of no middle ground:
international law either allows a state to willfully or ignorantly
starve its own population, or the law becomes a tool in the
hands of would-be emperors and conquerors.29

This section demonstrates that developments in interna-
tional law now make possible a third way, in which the princi-
ples of sovereignty and non-intervention can stand alongside a
concern for populations who are neglected by their own gov-
ernment.  We know that modern developments in interna-
tional law—human rights, protection of victims in armed con-
flict, international minimum standards of treatment, jus cogens
and erga omnes norms—have once again created international
rules governing a state’s conduct on its own territory.  But
what rules govern peacetime disaster relief?  I argue that the
modern international legal paradigm may not condone a
broad doctrine of humanitarian intervention, but it is also
deeply concerned with situations such as Cyclone Nargis, in
which states refuse international aid to the grave detriment of
their citizens.

This section reviews the developments most closely rele-
vant to disaster relief, and outlines two distinct, if not unre-
lated, ways in which the obligation to accept humanitarian as-
sistance can sit alongside notions of sovereignty and non-inter-
vention.  The first suggestion is more radical, reinterpreting
the notion of state sovereignty to include a notion of responsi-
bility to the local population; to the extent a state neglects this
responsibility, its sovereignty is likewise undermined.  While
novel, and perhaps necessary for situations such as genocide,
this principle is unsuited to the context of disaster relief, in
part because of its close connection to humanitarian interven-
tion.  A second, more traditional understanding argues that
the principle of international cooperation for the protection
of human rights acts as a side constraint on the exercise of
sovereignty, and that the law may thus require a state to open
its borders in certain extreme circumstances.  I argue that this

29. Vattel raises the example of the conquest of the American Indians:
“Those ambitious European States who attacked the American nations, and
subjected them to their greedy dominion, in order, as they pretended, to
civilize them, and have them instructed in the true religion,—those usurp-
ers, I say, grounded themselves on a pretext equally unjust and ridiculous.”
Id.



\\jciprod01\productn\N\NYI\43-2dr\NYI203.txt unknown Seq: 10 12-APR-11 17:42

428 INTERNATIONAL LAW AND POLITICS [Vol. 43:419

second conception provides a more suitable basis for the de-
velopment of international disaster response law, noting spe-
cific developments that create the legal space for an obligation
to accept humanitarian assistance.

A. Traditional Sovereignty: Internal and External Dimensions

As discussed above, the conception of sovereignty that de-
veloped with the Peace of Westphalia played a central role in
the development of international law.  It manifests itself in
both external and internal dimensions.  The external aspect of
sovereignty, which may be captured by the term “sovereign
equality,” holds that a state maintains its independence in its
relationships with other states, and that its external relations
are not subordinated by law to the will of any other actor.30  It
is captured by Vattel’s statement that a “dwarf is as much a
man as a giant is; a small Republic is no less a sovereign State
than the most powerful Kingdom,”31 and the principle enjoys
a central place in Charter of the United Nations.32  With re-
spect to the international system, the internal dimension of
sovereignty refers to a domaine réservé of competence where in-

30. See generally Juliane Kokott, States, Sovereign Equality, in MAX PLANCK

ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW (Rüdiger Wolfrum ed., 2007),
available at http://www.mpepil.com (providing a historical overview of the
development of sovereign equality and the explaining the role of indepen-
dence, sovereignty within the law, consent, jurisdictional immunity, and
comity in defining the concept of sovereign equality).

31. VATTEL, supra note 22, preliminaries, § 18.  Max Huber’s statement in R
the Palmas case likewise captures this dimension, by defining sovereign inde-
pendence as “exclusive competence of the State in regard to its own terri-
tory.”  Island of Palmas Case (U.S. v. Neth.), 2 R. Int’l Arb. Awards 829, 838
(Perm. Ct. Arb. 1928).  This is not a reference to an exclusive set of things
about which international law may not speak, but to an understanding that a
state is sovereign over its territory “to the exclusion of all others.” Id.

32. U.N. Charter art. 2, para. 11 (“The Organisation is based on the prin-
ciple of the sovereign equality of all its Members.”).  This principle has sub-
sequently been reaffirmed as fundamental to the international legal order.
E.g., Declaration on Principles of International Law Concerning Friendly Re-
lations and Co-operation Among States in Accordance with the Charter of
the United Nations, G.A. Res. 2625 (XXV), pmbl, U.N. GAOR, 25th Sess.,
Supp. No. 18, U.N. Doc A/8028 (Oct. 24, 1970) (stressing the importance of
sovereign equality to the maintenance of international peace and the
achievement of the U.N.’s purposes).
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ternational law cannot reach.33  The external and internal as-
pects are intertwined, but disaggregating them can be helpful.
Sovereign equality entails a robust rule against forced inter-
vention or domination by other states.  Meanwhile, the princi-
ple of internal sovereignty refers in part to the right of a state
to decide what is best for its people, including whether to ac-
cept international aid.  Taken to its logical extreme, internal
sovereignty demands that international law leave the decision
to admit or refuse humanitarian assistance exclusively to the
government of the state affected by a disaster.34

But modern international law now severely limits the
range of permissible decisions that states can make with re-
spect to their populations, even as the law continues to recog-
nize sovereign equality to a greater extent.35  The following ap-
proaches to disaster relief take distinct approaches to this de-
velopment.  The Responsibility to Protect reinvents both the
internal and external dimensions of sovereignty; an approach
based in human rights and cooperation takes advantage of an
eroding domaine réservé, while maintaining some respect for the
external dimensions of sovereignty.  The advantages of each
approach are discussed below.

B. Reinventing Sovereignty: The Responsibility to Protect

In contemporary discussions, this traditional notion of
sovereignty faces challenges from a conception that rests on
the state’s responsibility to people on its territory.  This is not a
new notion; in 1949, ICJ Judge Alejandro Álvarez, writing sepa-
rately in the Corfu Channel case, argued, “By sovereignty, we
understand the whole body of rights and attributes which a

33. U.N. Charter art. 2, para. 7. See generally Katja S. Ziegler, Domaine
Réservé, in MAX PLANCK ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW (Rüdi-
ger Wolfrum ed., 2008), available at http://www.mpepil.com (describing
state activities solely within a state’s domestic jurisdiction or competence and
free from international obligations).

34. VATTEL, supra note 22, preliminaries § 21. R
35. See Georg Nolte, Sovereignty as Responsibility?, 99 AM. SOC. INT’L L.

PROC. 389, 389 (2005) (describing these as the “equality” and “liberty”
dimensions of sovereignty); cf. Louis Henkin, Human Rights and State “Sover-
eignty,” 25 GA. J. INT’L & COMP. L. 31, 31 (1995) (noting developments in
human rights that have undermined traditional notions of sovereignty).
Henkin focuses on the “internal” dimensions of sovereignty, such as the
right of a state to legislate in particular areas, though he notes the increasing
tendency for multilateral intervention. Id. at 32, 43.
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State possesses in its territory to the exclusion of all other
States . . . Sovereignty confers rights upon States and imposes
obligations on them.”36

The project to re-imagine sovereignty began in earnest
following the trauma of Rwanda, Srebrenica, and Kosovo.  The
International Commission on Intervention and State Sover-
eignty (ICISS), commissioned by the Canadian government,
first articulated the concept of a “Responsibility to Protect”
(RtoP) in 2001.37  The ICISS rejected discussion of a state
“right to intervene,” instead emphasizing the “primary respon-
sibility” of the affected state to protect its citizens.38  However:

[A] residual responsibility also lies with the broader
community of states. This fallback responsibility is ac-
tivated when a particular state is clearly either unwill-
ing or unable to fulfill its responsibility to protect or
is itself the actual perpetrator of crimes or atrocities;
or where people living outside a particular state are
directly threatened by actions taking place there.
This responsibility also requires that in some circum-
stances action must be taken by the broader commu-
nity of states to support populations that are in jeop-
ardy or under serious threat.39

This is the essence of this revised conception of sover-
eignty.  Sovereignty entails the principle of non-intervention,
but also a responsibility to the population.40  Where the af-
fected state neglects this responsibility, all other states hold a

36. Corfu Channel Case (U.K. v. Alb.), 1949 I.C.J. 4, 43 (Apr. 9) (sepa-
rate opinion of Judge Alvarez).  Max Huber also conflated sovereignty and
responsibility in the Palmas case, stating that territorial sovereignty “has as
corollary a duty: the obligation to protect within the territory the rights of
other States.” Palmas, 2 R. Int’l Arb. Awards at 839.

37. See generally INT’L COMM’N ON INTERVENTION AND STATE SOVEREIGNTY,
THE RESPONSIBILITY TO PROTECT (2001) [hereinafter ICISS] available at
http://www.iciss.ca/pdf/Commission-Report.pdf (addressing whether there
is a right to protect and if so how, when, and under whose authority it
should be exercised).

38. Id. § 2.29.
39. Id. § 2.31.
40. See generally FRANCIS M. DENG ET AL., SOVEREIGNTY AS RESPONSIBILITY:

CONFLICT MANAGEMENT IN AFRICA (1996) (analyzing conflict in Africa and
arguing that sovereignty should be understood as encompassing not only
protection from external interference but also accountability to domestic
and external constituencies).
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secondary obligation to provide the necessary protection.  The
Responsibility to Protect has preventive and non-military
dimensions, but its greatest and most controversial innovation
has been its justification for intervention into countries exper-
iencing “large scale loss of life” or ethnic cleansing.41

The Responsibility to Protect has been endorsed by the
United Nations, although in doing so the organization has lim-
ited it significantly.  First, it found that only the Security Coun-
cil had the right to exercise the Responsibility to Protect and
authorize intervention.42  This consensus is obviously built on
much narrower grounds than the ICISS report, and may boil
down to nothing more than reaffirming that massive human
tragedies threaten international peace and security, thus impli-
cating Chapter VII of the U.N. Charter.43  Second, the General
Assembly limited the Responsibility to Protect to four substan-
tive situations: genocide, war crimes, ethnic cleansing, and
crimes against humanity, eliding the range of other events that
may cause “large scale loss of life.”44  Finally, the World Sum-
mit Outcome makes no mention of sovereignty as responsibil-
ity, essentially filtering out this theoretical notion and perhaps
limiting the Responsibility to Protect to an affirmation that the
Security Council should protect the subjugated and vulnera-

41. ICISS, supra note 37, § 4.19. R
42. 2005 World Summit Outcome, G.A. Res. 60/1, ¶ 139, U.N. Doc. A/

RES/60/1 (Oct. 24, 2005) [hereinafter World Summit Outcome]; see also
Report of the High-Level Panel on Threats, Challenges and Change, A More
Secure World: Our Shared Responsibility, ¶ 203, U.N. Doc. A/59/565 (Dec.
2, 2004) (endorsing the emerging norm that there is a collective interna-
tional Responsibility to Protect, exercisable by the Security Council authoriz-
ing military intervention as a last resort).

43. The original ICISS report found that the General Assembly and even
regional organizations have authority to authorize intervention.  ICISS, supra
note 37, §§ 6.28-40.  It further noted that there may be situations in which R
intervention by a single state or an ad hoc coalition would be legitimate. Id.
§§ 6.36-37.

44. Compare World Summit Outcome, supra note 42, ¶ 138 (outlining a R
state’s Responsibility to Protect its population from genocide, war crimes,
ethnic cleansing, and crimes against humanity and indicating that the inter-
national community should help and encourage states to fulfill this responsi-
bility), with ICISS, supra note 37, § 4.19 (arguing that military intervention is R
justified in two broad circumstances: first, to stop large-scale loss of life, with
or without genocidal intent, that is a product of purposeful state action, state
neglect or inability to act, or a failed state; and second, to halt large-scale
ethnic cleansing).
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ble.45  This outcome indicates the limited political will for an
expansive notion of the Responsibility to Protect.

There are at least three reasons why RtoP, based on a no-
tion of sovereignty as responsibility, would be a flawed basis for
the obligation to accept disaster assistance.  The first is merely
political: states will not accept it, nor will many states endorse
any treaty or customary rule that explicitly applies the Respon-
sibility to Protect to natural disasters.  Second, a humanitarian
argument exists, to the effect that the Responsibility to Pro-
tect, with its orientation toward military intervention, may be
appropriate for genocide and war crimes but not for peace-
time disasters.  Finally, a strong theoretical argument may be
made that concepts of sovereignty and human dignity should
remain separate.  Each proposition will be briefly considered.

The political resistance to extending the Responsibility to
Protect to natural disasters remains intense.  A range of states
representing various regions, economic interests, and political
dispositions have argued that this concept is inappropriate for
disaster relief.46  This position was taken up by the secretary-
general of the United Nations in 2009,47 and endorsed by the

45. This is one interpretation.  It should be noted that the Secretary Gen-
eral’s 2009 report on RtoP emphasized the principle’s roots in the notion of
sovereignty as responsibility. See U.N. Secretary-General, Implementing the Re-
sponsibility to Protect: Rep. of the Secretary-General, U.N. Doc. A/63/677 (Jan. 12,
2009) [hereinafter Rep. of the Secretary-General] (arguing that the responsibil-
ity to protect is a core element of sovereignty and its attendant duties).  The
General Assembly did not endorse or adopt this interpretation.  The Re-
sponsibility to Protect, G.A. Res. 63/308, U.N. Doc. A/RES/63/308 (Oct. 7,
2009).

46. In debates surrounding the International Law Commission’s work on
the topic, the use of the Responsibility to Protect was predictably opposed by
China, U.N. GAOR, 63d Sess., 23d mtg. ¶ 29, U.N. Doc. A/C.6/63/SR.23
(Nov. 3, 2008), but it was also opposed by New Zealand and the Netherlands,
among others. See, e.g., U.N. GAOR, 63d Sess., 24th mtg. ¶11, U.N. Doc. A/
C.6/63/SR.24 (Nov. 4, 2008) (New Zealand); U.N. GAOR, 63d Sess., 22d
mtg. ¶ 62, U.N. Doc. A/C.6/63/SR.22 (Oct. 31, 2008) (the Netherlands);
U.N. GAOR, 64th Sess., 22d mtg. ¶ 12, U.N. Doc. A/C.6/64/SR.22 (Nov. 2,
2009) (Ghana); U.N. GAOR, 64th Sess., 20th mtg. ¶ 43, U.N. Doc. A/C.6/
64/SR.20 (Oct. 30, 2009) (Czech Republic); U.N. GAOR, 64th Sess., 21st
mtg. ¶ 54, U.N. Doc. A/C.6/64/SR.21 (Oct. 30, 2009) (Sri Lanka).

47. In his report on implementing the Responsibility to Protect, Secre-
tary-General Ban Ki-Moon deferred to the express will of member states, not-
ing:

[t]he responsibility to protect applies, until Member States decide
otherwise, only to the four specified crimes and violations: geno-
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International Law Commission in its work on disaster response
law.48  As the ultimate aim of this Note is to propose a codified
rule for the duty to accept disaster relief assistance, it should
not be based on politically untenable principles.  Such wide-
spread skepticism among states and at the United Nations
would alone be enough to counsel restraint with respect to the
Responsibility to Protect and natural or technological disas-
ters.

In addition to the calculated political reasons for avoiding
the Responsibility to Protect, the doctrine’s close connection
with military force raises serious humanitarian concerns that
make it inappropriate for disaster relief.  Advocates of RtoP
have taken great pains to de-emphasize this aspect of the con-
cept, both by playing up its protective and capacity-building
dimensions, and by stressing the importance of peaceful dis-
pute settlement.49  Nonetheless, what it means to invoke RtoP
remains unclear, especially where the principle is invoked to
justify something other than forced intervention.50  Because
foreign military intervention is both the final consequence

cide, war crimes, ethnic cleansing and crimes against humanity. To
try to extend it to cover other calamities, such as HIV/AIDS, cli-
mate change or the response to natural disasters, would undermine
the 2005 consensus and stretch the concept beyond recognition or
operational utility.

Rep. of the Secretary-General, supra note 45, ¶ 10(b). R
48. Special Rapporteur, Second Rep. on the Protection of Persons in the Event

of Disasters, Int’l Law Comm’n, ¶ 14, U.N. Doc. A/CN.4/615 (May 7, 2009)
(by Eduardo Valencia-Ospina) [hereinafter Second Rep]; see also 2009 ILC Re-
port, supra note 18, ¶ 164 (although some members of the commission R
urged that the ILC’s work should not prejudice any future relevance of the
Responsibility to Protect).  However, recent developments at the ILC seem
to endorse the sovereignty as responsibility principle by noting that a state,
“by virtue of its sovereignty, has the duty to ensure the protection of persons
and provision of disaster relief and assistance on its territory.”  Int’l Law
Comm’n, Protection of Persons in the Event of Disasters, art. 9, U.N. Doc. A/
CN.4/L.776 (July 14, 2010) [hereinafter 2010 Draft Articles].

49. Both defenses are deployed in the Secretary-General’s 2009 report.
See Rep. of the Secretary-General, supra note 45, at ¶¶ 11, 51 (suggesting that the R
Responsibility to Protect rests on three pillars: protection responsibilities of
the state, international assistance and capacity building, and timely and deci-
sive response, and that the third pillar encompasses “a wide range of non-
coercive and non-violent response measures.”).

50. See Alex J. Bellamy, The Responsibility to Protect—Five Years On, 42 ETH-

ICS & INT’L AFF. 143, 162-66 (2010) (describing the wide range of analyses
regarding the possible purposes of the RtoP and its effectiveness).
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and one of the only clear options triggered by RtoP, the con-
cept tends dangerously toward this solution.  Alex De Waal, for
example, correlates the failure of peace processes in Darfur
with the emphasis that RtoP places on military force.51

This connection with the use of armed force makes RtoP
particularly problematic for disaster response operations. In
the context of genocide, crimes against humanity, ethnic
cleansing, or war crimes, there is a clear need for military force
to separate warring parties, defend victims against use of force
by the state, and apprehend international criminals.  However,
in natural disasters per se, a military might intervene simply to
provide humanitarian aid rather than to perform a security
function.52  This raises the possibility that, where the Responsi-
bility to Protect is invoked, aid delivery will be conducted pri-
marily by military forces, rather than by neutral and impartial
humanitarian organizations.  Many humanitarian actors ex-
press serious doubt that militaries can prioritize aid delivery
over political goals, and it is feared that military involvement
in relief activity can actually destabilize areas and undermine
the efforts of independent NGOs and the Red Cross.53

Finally, a convincing theoretical argument may be made
that the work done by RtoP may be accomplished by other
means at a far more acceptable cost to the international sys-
tem.  At the heart of this argument lies the premise that the
traditional principle of sovereignty carries, in and of itself,

51. Alex De Waal, Darfur and the Failure of the Responsibility to Protect, 83
INT’L AFF. 1039, 1043-49 (2007).

52. This happens with increasing frequency. See generally Stockholm Int’l
Peace Research Inst. [SIPRI], The Effectiveness of Foreign Military Assets in Disas-
ter Response, (2008) (evaluating how and when military assets should be used
in disaster relief based on six aspects of effectiveness: timeliness, appropri-
ateness and competence, efficiency, absorptive capacity, coordination and
costs).

53. See, e.g., Steering Comm. on Humanitarian Response [SHCR], SHCR
Position Paper on Humanitarian-Military Relations (2010), available at http://
www.act-intl.org/media/documents/153-SCHRPositionPaperonHumanita-
rianMilitaryRelationsJanuary2010.pdf (arguing that using military forces as
providers of humanitarian assistance endangers civilians and limits long-
term assistance); Nicolas de Torrente, Humanitarian NGOs Must Not Ally with
Military, EUR. AFF. (May 1, 2006), available at http://europeaninstitute.org/
Spring/Summer-2006/humanitarian-ngos-must-not-ally-with-military.html
(arguing that there is a “fundamental incompatibility between waging a war
and conducting humanitarian work”).
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some normative significance.  Jean L. Cohen, for example,
notes that “sovereignty protects the special relationship be-
tween a citizenry and its government that may involve domes-
tic constitutionalism and democracy,” and that it thus pre-
serves a space for self-determination.54  It may be further
noted that this normative value lies primarily in the external
(or equality) dimensions of sovereignty, which protect states
from being subordinated to the will of another state.55

As Georg Nolte points out,56 conflating sovereignty and
responsibility undermines the normative importance of sover-
eignty by failing to distinguish between the external and inter-
nal dimensions.  RtoP, as originally conceived, “invites states
not to recognize the sovereignty of a particular state as far as
that state, in the opinion of the other states, has not properly
exercised its responsibilities derived from sovereignty.”57  In-
deed, the ability of RtoP to disengage, or lessen, the sover-
eignty of irresponsible nations may tend to undermine the
processes of self-determination and the struggle for constitu-
tionalism in these nations.

Moreover, the traditional notion of sovereignty provides a
more than adequate basis for controlling state behavior, and
even for sanctioning intervention in extreme cases.  First, the
traditional conception is flexible, and does not imply an abso-
lutist interpretation.58 Second, when state sovereignty is seen
as distinct from human rights, it becomes necessary to fully
consider the limits of both principles, and their relationship
with each other. As Cohen writes, “The issue is when the sover-
eignty argument should be suspended and outside interven-

54. Jean L. Cohen, Sovereignty in the Context of Globalization: A Constitu-
tional Pluralist Perspective, in THE PHILOSOPHY OF INTERNATIONAL LAW 261, 279
(Samantha Besson & John Tassoulias eds., 2010).  Timothy Endicott makes a
similar argument in the same volume. See generally Timothy Endicott, The
Logic and Freedom of Power, in PHILOSOPHY OF INTERNATIONAL LAW, supra, at
245 (examining the relationship between authority and personal auton-
omy).

55. See Nolte, supra note 35, at 390. R
56. Id.
57. Id. at 391.
58. Sovereignty “not only enables states to restrict their liberty in ex-

change for advantages, but it can also tolerate international law conceiving
of rules which bind states without their consent.” Id. at 389 (citing SS Wim-
bledon (U.K. v. Ger.), 1923 P.C.I.J. (ser. A) No. 1, at 15 (June 28)).
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tion legally permitted, not the redefinition of sovereignty.”59

In other words, a robust consideration of sovereignty, as well
as of human rights and human dignity, will lead to a deeper
understanding of the requirements of each.

Even if one remains committed to the Responsibility to
Protect for the crimes enumerated by the United Nations, the
above argument carries a powerful message for disaster re-
sponse.  A state affected by a disaster normally retains the right
to coordinate all disaster relief on its territory.60  This rule re-
flects the fact that the state is in the best position to under-
stand the needs of its citizens—it knows the infrastructure, un-
derstands the habits and special needs of the population, and
knows what aid items might be inappropriate to the circum-
stances. In determining that a state is not fulfilling its responsi-
bilities, and relying on the “residual responsibility” of third
states, the notion of sovereignty as responsibility might tend to
inappropriately undermine local control.  This is not so much
a concern when the state’s refusal of international aid
amounts to extermination (a crime against humanity) or star-
vation of civilians as a method of warfare (a war crime).  How-
ever, one can easily imagine a case in which a government, out
of a failure to realize the gravity of the situation or diplomatic
miscalculation, refuses humanitarian aid, as was the case with
the Ethiopian famine of 1973 (and possibly with Cyclone
Nargis).61  In this case, the best-case scenario might be for the
government to be convinced (or pressured) to consent to assis-
tance while retaining its local coordinating role.  Thus, while
one may argue that the cost to sovereign equality is an accept-
able price to pay for the protection of genocide victims, the
picture is not so clear in the case of natural or technological
disasters.

59. Cohen, supra note 54, at 277. R
60. G.A. Res. 46/182, supra note 19. R
61. Zama Coursen-Neff finds that Ethiopia’s failure to seek international

assistance was based on the desire to maintain agricultural exports and tour-
ism revenue, either from a failure to appreciate the full extent of the prob-
lem or a more sinister motive.  Zama Coursen-Neff, Note, Preventive Measures
Pertaining to Unconventional Threats to the Peace such as Natural and Humanita-
rian Disasters, 30 N.Y.U. J. INT’L L. & POL. 645, 677 (1998).  If this is so, then
the country’s admittedly grim cost-benefit analysis might have been altered if
it could have been said to be clearly breaching international law.  Similarly,
varying interpretations are offered for the motives of the Myanmar junta in
2008. See generally Ford, supra note 15. R



\\jciprod01\productn\N\NYI\43-2dr\NYI203.txt unknown Seq: 19 12-APR-11 17:42

2011] DISASTERS, RELIEF, AND NEGLECT 437

C. Constraining Sovereignty: International Cooperation for the
Protection of Human Rights

What I call the more traditional basis for the duty to ac-
cept disaster relief does not attempt to redefine sovereignty,
but simply to constrain it, as a large number of international
legal norms do.  This account draws on the spirit of article 1 of
the United Nations Charter, which aims, inter alia, to “achieve
international co-operation in solving international problems
of an economic, social, cultural, or humanitarian character,
and in promoting and encouraging respect for human
rights.”62  The development of international legal norms that
protect the individual at the expense of state sovereignty is fa-
miliar.63  It should suffice to say that international law has de-
veloped a variety of mechanisms: human rights law, by treaty
and custom, binds the state in its relationship with its own citi-
zens; erga omnes norms allow any state to invoke the responsi-
bility of any other; and jus cogens norms may bind states almost
irrevocably and against their will.  This section, instead, notes
the most relevant developments in international human rights
and the principle of interstate cooperation, and argues that
these changes create the necessary legal space for a duty to
accept disaster relief, though they may not require such a rule.
First, this section sketches areas of human rights law that point
to a right to humanitarian assistance.  Then, it briefly demon-
strates that developments in international cooperation make
possible an obligation to open a state’s borders to foreign aid.
This section is not intended to prove that such an obligation
does exist, only that the proper legal space exists for its progres-
sive development.

62. U.N. Charter art. 1, para. 3.
63. Such accounts range from the moderate and state-centric to the

more transformative. Compare Santiago Villalpando, The Legal Dimension of
the International Community, 21 EUR. J. INT’L L. 387 (2010) (describing the
development of erga omnes, jus cogens, and individual responsibility in terms
of “community interest”), with THEODOR MERON, INTERNATIONAL LAW IN THE

AGE OF HUMAN RIGHTS: GENERAL COURSE ON PUBLIC INTERNATIONAL LAW 26
(2003) (arguing that human rights have shifted the focus of international
law from the state to the individual).
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1. Rights to Humanitarian Assistance

Humanitarian assistance is deeply linked with the individ-
ual’s right to life, which stands at the center of modern human
rights law.64 Specifically, the Covenant on Civil and Political
Rights holds, “No one shall be arbitrarily deprived of his life,”
and it notes that this right may not be suspended even amid a
“public emergency that threatens the life of the nation.”65

This provision may be read narrowly to suggest that the right is
limited to acts of state, such as law enforcement,66 or that sov-
ereignty and self-determination necessarily elide any right to
receive foreign assistance.67  The Human Rights Committee,
however, has chosen a more expansive interpretation, holding
that the right to life has both positive and negative dimen-
sions, implying that a state must take affirmative measures to
protect the lives of people on its territory.68  This interpreta-
tion has been seized upon by many commentators and practi-
tioners to argue that refusal to consent to an offer of relief

64. See, e.g., Universal Declaration of Human Rights art. 3, G.A. Res. 217A
(III), U.N. GAOR, 3d Sess., 1st plen. mtg., U.N. Doc. A/810 at 72 (Dec. 10,
1948) (“Everyone has the right to life, liberty and security of person.”); Inter-
national Covenant on Civil and Political Rights art. 6(1), Dec. 16, 1966, 999
U.N.T.S. 171 [hereinafter ICCPR].

65. ICCPR, supra note 64, arts. 4, 6(1). R
66. This would be supported by the law enforcement paradigm that per-

vades the rest of ICCPR art. 6. Id. (elaborating provisions relating to capital
punishment and genocide).

67. The right to self-determination is articulated in article 1 of the
ICCPR, supra note 64. R

68. Human Rights Committee [HRC], General Comment No. 6: The
Right to Life, ¶ 5, U.N. Doc. HRI/GEN/1/Rev.7 (Apr. 30, 1982).  In uphold-
ing the positive dimension of the right to life, the Committee stated that “it
would be desirable for States parties to take all possible measures to reduce
infant mortality and to increase life expectancy, especially in adopting mea-
sures to eliminate malnutrition and epidemics.” Id.  This decision draws on
a body of human rights theory that finds all rights to have such positive
dimensions.  Often, human rights have been said to entail an obligation to
respect the rights of others, to protect those rights by preventing violations,
and to fulfill those rights by providing the goods or services necessary for
their exercise. See, e.g., Comment on Types of State Duties Imposed by Human
Rights Treaties, in INTERNATIONAL HUMAN RIGHTS IN CONTEXT (Henry J.
Steiner, Philip Alston & Ryan Goodman eds., 3d ed., 2007); HENRY SHUE,
BASIC RIGHTS: SUBSISTENCE, AFFLUENCE, AND U.S. FOREIGN POLICY 35-64 (2d
ed. 1996).  But it should be noted that decisions of the Human Rights Com-
mittee are not generally considered binding.



\\jciprod01\productn\N\NYI\43-2dr\NYI203.txt unknown Seq: 21 12-APR-11 17:42

2011] DISASTERS, RELIEF, AND NEGLECT 439

might amount to a violation of the right to life, at least under
certain conditions.69

While the right to life may indicate some minimal right to
assistance, economic and social rights create the legal space
for individuals to demand the full range of humanitarian aid.
The Covenant on Economic, Social, and Cultural Rights artic-
ulates, inter alia, the right “to an adequate standard of living
. . . . . . including adequate food, clothing and housing,” “the
right to be free from hunger,” and the right to “the highest
attainable standard of physical and mental health.”70  Moreo-
ver, the Covenant requires that a state take steps to realize
these rights “to the maximum of its available resources”;71 the
Committee on Economic, Social and Cultural Rights has
stated that the drafters meant this to include not only domes-
tic resources but also international assistance.72  With respect
to the right to food, the Committee specifically articulated an
obligation to accept foreign aid:

Should a State party argue that resource constraints
make it impossible to provide access to food for those
who are unable by themselves to secure such access,
the State has to demonstrate that every effort has
been made to use all the resources at its disposal in
an effort to satisfy, as a matter of priority, those mini-
mum obligations. . . . A State claiming that it is una-
ble to carry out its obligation for reasons beyond its
control therefore has the burden of proving that this
is the case and that it has unsuccessfully sought to

69. E.g., Representative of the Secretary General, Guiding Principles on In-
ternal Displacement, Comm’n on Human Rights, U.N. Doc. E/CN.4/1998/
53/Add.2 (Feb. 11, 1998) (by Francis M. Deng); Katja Luopajarvi, Is There an
Obligation to Accept Humanitarian Assistance to Internally Displaced Persons Under
International Law?, 15 INT’L J. REFUGEE STUD. 678 (2003); PETER MACALISTER-
SMITH, INTERNATIONAL HUMANITARIAN ASSISTANCE: DISASTER RELIEF OPERA-

TIONS IN INTERNATIONAL LAW AND ORGANIZATION 165-66 (1985).
70. International Covenant on Economic, Social, and Cultural Rights,

arts. 11, 12, Dec. 16, 1966, 993 U.N.T.S. 3 [hereinafter ICESCR]; see also id.
art. 12(2)(d) (obliging states parties to undertake steps toward the “creation
of conditions which would assure to all medical service and medical atten-
tion in the event of sickness”).

71. Id. art. 2.
72. Comm. on Economic, Social, and Cultural Rights [CESCR], General

Comment No. 3: The Nature of States Parties Obligations, ¶ 13, U.N. Doc.
E/1991/23 (Dec. 14, 1990).
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obtain international support to ensure the availability
and accessibility of the necessary food.73

The fact that economic and social rights, coupled with the
right to life, have not led to general agreement on the obliga-
tion to accept humanitarian aid can be attributed to two fac-
tors: first, interpretations by the treaty bodies, which provide
much of the most persuasive language here, are not generally
thought to be binding under international law;74 second, the
two main human rights covenants have not achieved universal
ratification.

Finally, recent trends in human rights law indicate that
the international community is coming to recognize a distinct
right to request and receive humanitarian assistance.  Such a
right has long been espoused by the Red Cross Movement,
which holds that “[t]he right to receive humanitarian assis-
tance, and to offer it, is a fundamental humanitarian principle
which should be enjoyed by all citizens of all countries.”75  The
African Charter on the Rights and Welfare of the Child pro-
vides that refugee and internally displaced children shall re-
ceive “appropriate protection and humanitarian assistance,”76

and the Convention on the Rights of Persons with Disabilities
contains a provision protecting disabled persons in disaster sit-
uations.77  The Convention on the Rights of the Child also en-
sures humanitarian assistance for children seeking refugee sta-

73. CESCR, General Comment No. 12: The Right to Adequate Food, ¶
17, U.N. Doc. E/C.12/1999/5 (May 12, 1999).

74. INTERNATIONAL HUMAN RIGHTS IN CONTEXT, supra note 68, at 185-188. R
75. Int’l Fed’n of the Red Cross and Red Crescent Societies, The Code of

Conduct for the International Red Cross and Red Crescent Movement and
Non-Governmental Organizations in Disaster Relief, princ. 1, available at
http://www.ifrc.org/Docs/pubs/disasters/code-conduct/code-english.pdf.

76. African Charter on the Rights and Welfare of the Child art 23, OAU
Doc. CAB/LEG/24.9/49 (1990) (entered into force Nov. 29, 1999) (empha-
sis added).

77. The provision states, in full:
States Parties shall take, in accordance with their obligations under
international law, including international humanitarian law and in-
ternational human rights law, all necessary measures to ensure the
protection and safety of persons with disabilities in situations of
risk, including situations of armed conflict, humanitarian emergen-
cies and the occurrence of natural disasters.

United Nations Convention on the Rights of Persons with Disabilities art. 11,
GA Res. 61/106, U.N. Doc. A/RES/61/106 (Dec. 13, 2006).
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tus.78  The right to humanitarian assistance has also been es-
poused in some soft law instruments.79

2. Cooperation for the Sake of Human Rights

The principle of international cooperation finds is basis
in the United Nations Charter, which commits states to “take
joint and separate action in co-operation” with the U.N. to
promote universal respect for human rights.80  Articles 55–56
create a space for the development of legal norms that benefit
the individual at the expense of absolute sovereignty.  Moreo-
ver, the general duty to cooperate has been articulated by the
General Assembly in the Declaration on Friendly Relations,
which purports to offer an authoritative interpretation of the
Charter.81  Writing in 1985, Peter MacAlister-Smith noted that
the principle of cooperation holds a central place in the
United Nations Charter, such that the foundational principles
of sovereignty, territorial integrity, and non-intervention
should be balanced against the duty to cooperate for the sake
of human rights and fundamental freedoms.82  The duty to co-
operate plays a central role in many foundational instruments

78. Convention on the Rights of the Child art. 22(1), Nov. 20, 1989, 1577
U.N.T.S. 3.

79. International Institute of Humanitarian Law, Guiding Principles on the
Right to Humanitarian Assistance, 297 INT’L REV. RED CROSS 519 (1993);
L’INSTITUT DE DROIT INTERNATIONAL, Humanitarian Assistance, Sept. 2, 2003,
in 71-2 L’INSTITUT DE DROIT INTERNATIONAL, ANNUAIRE DE L’INSTITUT DE

DROIT INTERNATIONAL 262 (2004) [hereinafter Bruges Resolution].
80. U.N. Charter arts. 55-56.
81. The relevant provision states:

States have the duty to cooperate with one another, irrespective of
the differences in their political, economic and social systems, in
the various spheres of international relations, in order to maintain
international peace and security and to promote international eco-
nomic stability and progress, the general welfare of nations and in-
ternational cooperation free from discrimination based on such
differences.

G.A. Res. 25/2625, supra note 32, pmbl.  The Declaration also notes that R
states have the duty to promote universal respect for human rights. Id.  It
should also be pointed out, however, that these provisions come alongside a
full-throated endorsement of sovereignty, non-intervention, and territorial
integrity. Id.

82. MACALISTER-SMITH, supra note 69. For another detailed discussion, R
see Luopajarvi, supra note 69, at 698-700 (discussing the general duty to co- R
operate under international law).
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of international law,83 and it likewise holds a prominent place
in several international treaties relating to disaster relief.84

However, it may be noted that, in the instruments on disaster
relief, cooperation tends to refer to the affected state’s obliga-
tion to accord some legal facilities (such as customs exemp-
tions) to an assisting actor, without clearly establishing a gen-
eral obligation to accept relief.85  Still, the central role af-
forded to international cooperation in disaster response,86

coupled with the Charter’s clear demand for cooperative ac-
tion to promote human rights, creates a coherent conceptual
framework for developing an obligation to accept aid.

3. Reinventing Disaster Response Law with “Traditional” Tools

This “traditional” conceptual framework creates a space
for a rule that looks significantly different than that which fol-
lows from conceiving sovereignty as responsibility.  Under the
latter regime, a state that fails to allow for sufficient disaster
relief is, in some sense, less of a state.  When aid does arrive,
the host state is not perceived as being in a position to coordi-

83. The Draft Articles on State Responsibility, which are widely held to
codify customary international law, note that states are obliged to cooperate
to end violations of jus cogens norms.  Responsibility of States for Internation-
ally Wrongful Acts, G.A. Res. 56/83, U.N. GAOR 56th Sess., Annex, U.N.
Doc. A/RES/56/83 (Dec. 12, 2001).  The Montreal Protocol, among the
most successful environmental law treaties, establishes a general duty to co-
operate in sharing research and technology relating to the health of the
ozone layer, and it establishes a financial mechanism for this purpose.  Mon-
treal Protocol on Substances that Deplete the Ozone Layer art 13, Sept. 16,
1987, S. TREATY DOC. NO. 100-10, 1522 U.N.T.S. 29.  Cooperation from
Member States also plays a vital role in the operation of the International
Criminal Court. Rome Statute of the International Criminal Court art. 86,
July 17, 1998, 2187 U.N.T.S. 90. See also U.N. Convention on the Law of the
Sea arts. 100, 118, 123, 197-201, 242-44, 270-74, opened for signature Dec. 10,
1982, 1833 U.N.T.S. 397 (establishing a duty to cooperate on a variety of
subjects, including the conservation of the environment, transfer of technol-
ogy, marine research, and the suppression of piracy).

84. See, e.g., Tampere Convention on the Provision of Telecommunica-
tions Resources for Disaster Mitigation and Relief Operations art. 3, June 18,
1998, 2296 U.N.T.S. 5; Convention on Assistance in the Case of Nuclear Ac-
cident or Radiological Emergency art. 1, Sep. 26, 1986, 1457 U.N.T.S. 133.

85. See David Fisher, Domestic Regulation of International Humanitarian Re-
lief in Disasters and Armed Conflicts: A Comparative Analysis, 89 INT’L REV. RED

CROSS 345, 354-55 (2007).
86. The UN Secretariat noted that it is the “sine qua non” of effective dis-

aster relief. Secretariat Memorandum, supra note 11, ¶ 18. R
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nate its distribution or direct the reconstruction plan in accor-
dance with national priorities.  The approach taken in this pa-
per does not entail such consequences.  Indeed, sovereign
equality remains an active and relevant principle, and in some
cases it will justify a state’s demand to coordinate assistance
operations on its territory.  Still, this approach allows for a cru-
cial legal development, which holds that providing or facilitat-
ing disaster relief is part of a state’s obligations to its own citi-
zens, and that this obligation entails the duty to cooperate with
the international community where domestic resources are in-
sufficient.87

III. DISASTER RESPONSE LAW AND THE WORK OF THE ILC

This section briefly sketches the current state of disaster
response law, in order to demonstrate that the International
Law Commission provides the most appropriate available
venue for addressing the obligation of states to accept disaster
relief.  The international community has long recognized the
need for coordination and cooperation in disaster response,
but efforts to codify the law of disaster response face a field
that is littered with prospective and proposed norms, while
lacking almost any universally applicable, bright-line legal
rules.88  Currently, it is possible to identify three approaches to
disaster response law: fragmented approaches, which deal only
with specific regions or subject matter; bottom-up approaches,
which attempt to generate common practice by developing
norms at the national and regional levels; and top-down ap-
proaches, which address the problem with universal norms on
all aspects of disaster assistance.  This section works in two
parts, first describing the broad field of disaster relief law, and
then situating within it the current work of the ILC.

87. Principles of human rights and international cooperation may also
give rise to a rule requiring that states offer humanitarian assistance to other
states in need, as Vattel articulated in the eighteenth century. VATTEL, supra
note 22, bk. II § 261.  Such a rule falls outside the scope of this paper. R

88. See First Report, supra note 11, ¶¶ 31–40 (noting the lack of universal R
comprehensive instrument but discussing treaties, domestic legislation and
other key instruments dealing with specific aspects of protection).
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A. The State of Disaster Response Law

Top-down rulemaking promises desperately needed clar-
ity and cohesion for international disaster response, but all
previous efforts at formulating general, universal, binding
rules have failed.  In 1922, the League of Nations took up a
project to establish an International Relief Union (IRU), to
furnish aid and coordinate relief operations in the event of
disasters.89  Twenty-four states attended the first meeting of
the IRU, but the institution soon foundered under a lack of
funding and growing isolationism and rearmament, both
symptoms of the global depression of the 1930s.90  The second
major attempt to formulate a convention was scrapped before
the process truly began.  In 1984, the Office of the United Na-
tions Disaster Relief Coordinator (UNDRO) submitted a Draft
Convention on Expediting the Delivery of Emergency Assis-
tance91 to the Economic and Social Council, but, despite ini-
tial expressions of support, the Council never took action on
it.92

89. Convention and Statute Establishing an International Relief Union
art. 2, July 12, 1927, 135 L.N.T.S. 247 (no longer in force).

90. See MACALISTER-SMITH, supra note 69, at 20–21 (noting the general R
economic depression that “doomed the original intentions of the Union’s
promoters.”).

91. U.N. Secretary-General, Report of the Secretary-General, Addendum: Pro-
posed Draft Convention on Expediting the Delivery of Emergency Relief, pp. 5–18,
U.N. Doc. A/39/267/Add.2 (June 18, 1984).

92. DAVID FISHER, INT’L FED’N OF RED CROSS AND RED CRESCENT SOCIE-

TIES, LAW AND LEGAL ISSUES IN INTERNATIONAL DISASTER RESPONSE: A DESK

STUDY 27–28 (2007) [hereinafter DESK STUDY], available at http://www.ifrc.
org/Docs/pubs/idrl/desk-study/113600-idrl-deskstudy-en.pdf. The failure
of this second convention provides useful lessons for future attempts to es-
tablish a common legal regime for disaster relief.  The convention usefully
established detailed regulations for the quality, labeling, importation, and
transportation of assistance, and would have obliged parties to exempt relief
from customs duties, burdensome documentation requirements, and health
and hygiene regulations that would delay their delivery. Id.  Despite the fact
that this convention provided useful measures to speed the delivery of aid
and equipment, it was opposed by some states who thought it went too far
beyond existing agreements. DESK STUDY, supra, at 28.  On the other side,
the Red Cross organizations argued that the convention over-emphasized
sovereignty and the control of the affected State. Id.  See also YVES BEIGBEDER,
THE ROLE AND STATUS OF INTERNATIONAL HUMANITARIAN VOLUNTEERS AND

ORGANIZATIONS: THE RIGHT AND DUTY TO HUMANITARIAN ASSISTANCE 378-79
(1991).  The success of any future multilateral convention will depend on
whether any medium can be found between these two positions.
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More recent efforts at top-down rulemaking have all con-
stituted non-binding guidelines and statements of principle—
what is known as “soft law.”  The General Assembly and the
International Law Association offer relatively early examples of
such attempts.93  More recently, the Institut de Droit Interna-
tional 94 published a resolution regarding the rights and obliga-
tions of states and assisting actors in the event of natural and
man-made disasters, including armed conflicts.95  This resolu-
tion and other soft-law instruments draw on existing practice
in the field of disaster relief, and refer to analogous rules and
principles in the laws of armed conflict, human rights law, and
refugee law.96  By and large, these guidelines attempt to de-
velop and solidify new legal norms governing international dis-
aster response, although some efforts, such as the Guiding
Principles on Internal Displacement,97 detail the sources from
which their rules are derived, making a stronger case that they
represent existing rules of customary international law.

Where universal, top-down rulemaking has failed to de-
velop binding treaty norms, fragmented processes have had
considerably more success.  A range of bilateral and pluri-
lateral treaties govern specific interstate relationships during
natural and technological disasters, and still more treaties have
been developed to cope with specific issues, such as respond-

93. E.g., G.A. Res. 46/182, supra note 19 Annex; INTERNATIONAL LAW AS- R
SOCIATION, supra note 14.  For a valuable scholarly effort, see Peter MacAl- R
ister-Smith, Max Planck Inst. for Comparative Law and Int’l Law, Interna-
tional Guidelines for Humanitarian Assistance Operations (1991), available at
http://www.ifrc.org/Docs/idrl/I356EN.pdf.

94. The Institute of International Law is a private body founded in 1873
dedicated to the “gradual and progressive codification of international law.”
L’Institut de Droit International, Statute of the Institute of International Law,
available at http://www.idi-iil.org/idiE/navig_statutes.html.  See generally
L’Institut de Droit International, IDI History, http://www.idi-iil.org/idiE/
navig_history.html (last visited Feb. 2, 2010).  Institute resolutions are said
either to codify customary international law, or to represent statements
about what the law should be, and they are distributed to state governments
upon publication. Id.  In debates at the Institute, it was argued that many of
the resolution’s provisions reflected existing customary law.  71-1 L’INSTITUT

DE DROIT INTERNATIONAL, ANNUAIRE DE L’INSTITUT DE DROIT INTERNATIONAL

168 (2004) (comments of Thomas Franck).
95. Bruges Resolution, supra note 79, art. 2. R
96. Cf. First Report, supra note 11, ¶¶ 22–29 (noting that these bodies of R

law are relevant for the Commission’s work).
97. Guiding Principles on Internal Displacement, supra note 69. R
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ing to nuclear accidents or providing telecommunications as-
sistance.98  Regional agreements in the Asia-Pacific, the Carib-
bean, and Latin America may suggest that general, top-down
rulemaking is possible at the regional level, where the parties
are more accustomed to dealing with one another.99

The International Federation of Red Cross and Red Cres-
cent Societies (IFRC) has pioneered a bottom-up approach to
disaster response law.  In 2007, the IFRC published a set of
guidelines on the domestic facilitation of disaster relief, ad-
dressing the necessary preconditions for international aid, as
well as the granting of legal facilities, such as customs exemp-
tions, domestic legal personality, and privileges and immuni-
ties, to international relief personnel.100  The IFRC has worked
to have these guidelines incorporated into the working proce-
dures of international and regional organizations, and, most
importantly, it has urged states to incorporate them into their
domestic legal systems.101  Although these guidelines are ex-
pressly non-binding, their widespread adoption would gener-
ate customary law on disaster relief from the bottom up, or
would at least harmonize disaster response laws and reduce
the need for universal international legal rules.

It has been suggested that this kind of rulemaking may
replace or obviate the need for an international treaty on dis-
aster response.  The treaty-making route is fraught with the
same obstacles that existed in 1984, and scholars have argued

98. See, e.g., Convention on Assistance in the Case of Nuclear Accident or
Radiological Emergency, supra  note 84; Tampere Convention on the Provi- R
sion of Telecommunication Resources for Disaster Mitigation and Relief Op-
erations, supra note 84; Framework Convention on Civil Defense Assistance, R
May 22, 2000, 2172 U.N.T.S. 231.

99. See, e.g., ASEAN Agreement on Disaster Management and Emergency
Response, July 26, 2005, available at http://www.aseansec.org/17579.htm;
Agreement Establishing the Caribbean Disaster Emergency Response
Agency, Feb. 26, 1991, 2256 U.N.T.S. 53; Organization of American States
[OAS], Inter-American Convention to Facilitate Disaster Assistance, June 7,
1991, Gen. Secretariat O.A.S. A-54, available at http://www.oas.org/juridico/
english/treaties/a-54.html.

100. Int’l Fed’n of Red Cross and Red Crescent Societies, Guidelines for the
Domestic Facilitation and Regulation of International Disaster Relief and Initial Re-
covery Assistance, 30th Int’l Conf. IFRC 30IC/07/R4 Annex (Nov. 30, 2007),
available at http://www.ifrc.org/Docs/pubs/idrl/guidelines/guidelines.pdf
[hereinafter IFRC Guidelines].

101. DESK STUDY, supra note 92, at 160. R
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that a convention is not the most effective way to strengthen
the legal framework of relief activities.102  The IFRC also seems
to take this line, arguing that domestic and regional adoption
of its guidelines presents the best way forward.103  Viewed from
this perspective, the work of the International Law Commis-
sion, which is currently developing a draft convention on the
subject,104 may be considered redundant.

But top-down rulemaking is particularly suited to a rule
such as the obligation to accept disaster relief.  As a practical
matter, the field of disaster response is already strewn with
guidelines, statements of principles, criteria, declarations, and
resolutions, with very few binding treaties, suggesting that a
renewed attempt at treaty-making could play a valuable role.
In addition, the rule would develop in a manner that affects all
states equally, in some sense reaffirming the external dimen-
sions of state sovereignty.  Finally, the obligation to accept dis-
aster relief, a duty that is grounded in fundamental rights and
operationalized through international cooperation, should as-
pire to the same universality as the international human rights
regime.  The rule argued for in this paper could be developed
slowly through a “bottom-up” approach, but the obligation to
protect vulnerable individuals implies a universal aspiration
that should not be overlooked.

B. “Protection of Persons in the Event of Disasters” at the
International Law Commission

By design, the International Law Commission is in some
ways well-suited to the development of a rule governing the
duty of states to accept assistance.105  First, it operates in a

102. See BEIGBEIDER, supra note 92. R
103. DESK STUDY, supra note 92, at 159; cf. BEIGBEDER, supra note 92, at 384 R

(“[T]he Red Cross and other NGOs have chosen to encourage states to im-
plement what they have already agreed to in various international instru-
ments.”).

104. Cf. Second Report, supra note 48 (proposing three draft articles).  The R
effort to draft a binding treaty is against the advice of some states. See, e.g.,
U.N. GAOR, 63d Sess., 22d mtg. at ¶ 60, U.N. Doc. A/C.6/63/SR.22 (Nov.
20, 2008) (comments of Germany); U.N. GAOR, 63d Sess., 23d mtg. at ¶ 21,
U.N. Doc. A/C.6/63/SR.23 (Nov. 21, 2008) (comments of India); id. at ¶ 64
(comments of the United Kingdom).

105. The United Nations General Assembly established the International
Law Commission to promote “progressive development of international law
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manner that is somewhat detached from the hard-edged diplo-
macy of states.  The ILC consists of legal experts who are at
least nominally, and often actually, independent from their
governments.  It also works on projects for a long period of
time, allowing it to take a more detached view of the subject
matter.106  On the other hand, the commission’s procedures
allow states to involve themselves in the drafting process,
through annual reviews in the U.N. General Assembly, which
are taken seriously by the members of the ILC.107  This proce-
dure, in which states play something of a consultative role,
gives the commission’s final drafts more legal credibility than
the work product of other codification bodies, such as the In-
stitut.

It should be noted that the commission’s particular com-
petence could also be said to hinder its ability to come up with
a working set of rules.  First, many aspects of disaster response
are highly technical, requiring a specialized knowledge absent
among the generalist members of the ILC.  This weakness,
however, is more relevant to the operational rules of disaster
relief, and is not particularly apropos when the question is the
state’s duty to accept aid—an issue that raises rather tradi-
tional international law questions of sovereignty and human
rights.  Second, the ILC generally deals with more traditional
topics of international law, such as treaties and responsibility,
and despite some notable examples,108 it is not used to ad-
dressing subjects that are primarily aimed at the protection or
empowerment of the individual.  However, the commission’s
work on diplomatic protection and international criminal law
indicate that it may be up to this challenge, and the “protec-
tion of persons” project will serve as a useful test.

In addition, the ILC has already developed a useful frame-
work for addressing the issue of consent in its preliminary

and its codification.”  Statute of the International Law Commission, G.A.
Res. 174 (II), supra note 21, art. 1. R

106. WORK OF THE ILC, supra note 21, at 46-47. R

107. Id. at 47.
108. E.g., Draft Statute for an International Criminal Court, in Report of the

International Law Commission on the Work of Its Forty-sixth Session, U.N.
GAOR, 49th Sess., Supp. No. 10, at 43, U.N. Doc. A/49/10 (1994); Conven-
tion on the Reduction of Statelessness, opened for signature Aug. 30, 1961, 989
U.N.T.S. 175 (based on an ILC draft).
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work on the topic.109  Draft article 2, on the purpose of the
project, grounds the work in the rights of individual persons,
and the special rapporteur has argued that this provision re-
flects a “rights-based approach” to the topic.110  Also central to
the project is the duty of states to cooperate with each other,
with the United Nations, and with civil society to protect indi-
viduals affected by a disaster (draft article 5).111  Read in light
of draft article 2 (“Purpose”), this article indicates that states
must cooperate with one another and with other international
actors to fulfill essential needs and fully respect the rights of
disaster victims, and it recalls the general obligation to cooper-
ate that is spelled out in the U.N. Charter.  Finally, the Special
Rapporteur has rejected the direct applicability of the Respon-
sibility to Protect to this topic.112  Taken together, these devel-
opments demonstrate that the International Law Commission
is developing a framework for disaster response that is based in

109. The Commission has considered eight draft articles, all concerning
general principles and other scope-setting issues. See 2009 Draft Articles, supra
note 20 (scope, objective, definition of disaster, relationship with interna- R
tional humanitarian law, and duty to cooperate); 2010 Draft Articles, supra
note 48 (humanitarian principles, human dignity, primary responsibility of R
the affected state).

110. 2009 Draft Articles, supra note 20, art. 2; Second Report, supra note 48, R
¶¶ 16-17; see also First Report, supra note 11, ¶¶ 12, 25–26 (discussing a R
“rights-based approach” as defining not only needs but also societal obliga-
tions in the disaster context). See generally Declaration on the Right to Devel-
opment, G.A. Res. 41/128, Annex, U.N. GAOR, 41st Sess., Supp. No. 53, at
186, U.N. Doc. A/RES/41/128/Annex (Dec. 4, 1986).  The rights-based ap-
proach to development and humanitarian assistance emphasizes the partici-
pation of the local population, transparency and accountability, and target-
ing the systemic causes of poverty and vulnerability through information-
gathering, consultation with the local population, and policy advocacy.  See
generally PETER UVIN, HUMAN RIGHTS AND DEVELOPMENT (2004) (arguing that
a rights-based approach to development shifts the focus inward, to local gov-
ernments and NGOs as partners in development); REINVENTING DEVELOP-

MENT? TRANSLATING RIGHTS-BASED APPROACHES FROM THEORY INTO PRACTICE

(Paul Gready & Jonathan Ensor eds., 2005) (looking at regional case studies
to demonstrate how development efforts find the most success at the local
level).

111. 2009 Draft Articles, supra note 20, art. 5.
112. 2009 Report of the ILC, supra note 18, ¶ 164.  However, it should be R

noted that the most recent draft article, on the primary responsibility of the
affected state, creates some marginal space for the conception of sovereignty
as responsibility.  It notes that the state, “by virtue of its sovereignty,” has the
primary role in coordinating disaster relief on its territory. 2010 Draft Arti-
cles, supra note 48, art. 9(a) (emphasis added). R
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human rights and oriented toward international cooperation,
and that it seems to be leaving aside more radical reinventions
of sovereignty.

IV. THE OBLIGATION TO ACCEPT HUMANITARIAN ASSISTANCE:
A COMPARATIVE ANALYSIS

Historically, most efforts to develop principles and rules
of disaster response have not attempted to establish that states
or individuals have a right to relief.  The first multilateral con-
vention to address international peacetime disaster relief, the
1927 Convention Establishing an International Relief Union,
emphasized that all assistance operations must be subject to
the consent of the state.113  Though this organization failed,
the consent rule survived, virtually unqualified, in a host of
subsequent regional and multilateral treaties.114  The General
Assembly has also noted the importance of consent in interna-
tional relief operations.115  Still, it does not necessarily follow
that a state can refuse aid for any reason.

Section Two established a conceptual framework for the
development of a rule that requires states to consent to hu-
manitarian aid operations on their territory, and Section
Three demonstrated that the ILC is working within this frame-
work to some degree.  But a state certainly should not be re-
quired to accept international aid at any time.  The offer of
assistance may be redundant; the state may already have the
situation under control; or the aid might be culturally or logis-
tically inappropriate.  The actor making the offer might be dis-
reputable, or motivated by military or economic goals.  The
rest of this paper is devoted to piecing together the details that
would limit and define a state’s duty to accept aid.

Various treaties and soft-law instruments have attempted
to perform the delicate tailoring required to codify an obliga-
tion to accept humanitarian aid, and they are reviewed be-

113. Convention Establishing an International Relief Union, supra note
89, art. 4. R

114. E.g., Report of the Secretary-General, Addendum: Draft Convention on Expe-
diting the Delivery of Emergency Assistance, supra note 91, art. 3(a) (asserting R
that assistance shall be carried out with respect for the sovereignty of the
affected state and for the principle of non-intervention); Tampere Conven-
tion, supra note 84, art. 4(5). R

115. G.A. Res. 46/182, supra note 19, Annex, ¶ 3. R
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low.116  Section 4.1 examines the relevant rules according to
the content of the obligation.  Some instruments, for example,
require states to conclude relief agreements or to admit assist-
ing actors; others phrase the obligation in the negative, requir-
ing that states refrain from refusing certain offers of aid.  The
following sections (4.2 and 4.3) examine the relevant instru-
ments according to the circumstances that “trigger” the obliga-
tion to consent.  These may include the response capacity of
the affected state, its disposition regarding the affected popu-
lation, or the intentions of the assisting actor.

A. Nature of the Obligation

At the outset, some thought must be given to the content
of the obligation on states.  The goal is to place humanitarian
actors on the ground inside the territory of a state affected by
a disaster, but what exactly should the state be required to do?
Even in the laws of war, where the duty to accept humanitarian
assistance is well-established, the receiving state retains the pri-
mary responsibility for coordinating and controlling the relief
effort, and a general obligation to unconditionally accept all
offers of assistance would undermine the coordinating role by
preventing the host government from enforcing reasonable
limitations on the activities of aid workers.  The provisions sur-
veyed offer three general solutions to this question: positive
obligations to agree to relief schemes, positive obligations
merely to seek or request assistance, and negative obligations

116. Note that nearly all of the instruments considered in this analysis ap-
ply to armed conflict and draw on the principles of the law of armed con-
flict.  Although warfare poses many of the same problems to civilian popula-
tions as peacetime natural disasters, international law has developed special-
ized rules relating to armed conflict for over a century, and it is not clear
how applicable these rules and principles are to disaster relief.  In any event,
when considering the following instruments, it is worth bearing in mind Pro-
fessor Yoram Dinstein’s statement that attempting to apply one set of norms
to disasters and armed conflicts addresses “a whole rainbow of peacetime
and wartime issues looking for common denominators where none exist.”
71-2 INSTITUTE DE DROIT INTERNATIONAL, supra note 79, at 158. Dinstein’s R
counter-proposal, however, was simply to delete references to armed conflict
in the definition of “disaster,” and he indicated that the Bruges Resolution
as it stood represented a welcome expression de lege ferenda of the law on
disaster response. Id. at 158–59.



\\jciprod01\productn\N\NYI\43-2dr\NYI203.txt unknown Seq: 34 12-APR-11 17:42

452 INTERNATIONAL LAW AND POLITICS [Vol. 43:419

constraining the abilities of states to refuse assistance.117  The
discussion demonstrates that more recent instruments are be-
ginning to take the approach that states may not arbitrarily
refuse assistance.

1. Obligation to Agree to Relief Schemes

Traditionally, rules that provide for an obligation to ac-
cept relief state this obligation in affirmative terms.  The treaty
law governing relief operations during armed conflicts, for ex-
ample, tends to establish a positive obligation on states to
agree to relief schemes.  The Fourth Geneva Convention, re-
ferring to civilians in occupied territory, offers the strongest
formulations of this duty, holding that an “Occupying Power
shall agree to relief schemes” on behalf of the civilian popula-
tion.118  These schemes shall provide for, in particular, the
provision of food, medical supplies, and clothing.119  This pro-
vision, which is triggered when an occupier cannot adequately
provide the supplies mentioned above, severely limits the dis-
cretion of the occupying state in deciding whether to agree to
relief operations by international actors, while maintaining sig-
nificant flexibility in the actual terms of such agreements.  It
should be noted that this strongly worded obligation arises in
the context of a military occupation, in which the occupier has
extensive and detailed responsibilities to the civilian popula-
tion under international law of armed conflict.120  In other sit-

117. Some lesser positive obligations may also be noted. These include the
obligation to consider offers of assistance in good faith and the obligation to
cooperate.

118. Geneva Convention Relative to the Protection of Civilian Persons in
Time of War art. 59, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 [hereinaf-
ter Fourth Geneva Convention] (emphasis added).

119. Id; see also Protocol Additional to the Geneva Conventions of 12 Au-
gust 1949, and relating to the Protection of Victims of International Armed
Conflicts art. 69, June 8, 1977, 1125 U.N.T.S. 3 [hereinafter Additional Pro-
tocol I] (widening relief to include bedding, means of shelter, other supplies
essential to the survival of the civilian population, as well as objects for wor-
ship).

120. Belligerent occupation is generally understood to be a temporary sit-
uation, in which the occupying power holds the territory in anticipation of a
peace settlement. See Hague Convention Respecting the Laws and Customs
of War on Land and its Annex: Regulations Respecting the Laws and Cus-
toms of War on Land arts. 42–56, Oct. 18, 1907, 36 Stat. 2277, 1 Bevans 631.
This fact, as well as the temporary disruption of state sovereignty that accom-
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uations of armed conflict, the obligation to accept relief is
more qualified, but the law may still require the state to accept
relief in some circumstances.121

In the field of disaster response, only one set of guidelines
of those surveyed for this paper seeks to establish a positive
obligation on affected states to allow relief operations.  These
guidelines are contained in the draft international agreement
on “principles of international relief in natural disaster situa-
tions” by Rohan J. Hardcastle and Adrian T. L. Chua.122  The
principles would establish that, where victims do not receive
necessary assistance, “the receiving State is obliged to allow”
international relief efforts.123  The strong, positive language of
this provision appears more modest, however, in light of some
unusual features of Hardcastle and Chua’s Draft Principles.
Primarily, the provision obliges states to accept aid only from
“qualified organizations.”124  The term includes only nongov-
ernmental organizations that are not associated with any gov-
ernment, that have “a proven record” in effective humanita-
rian relief, and that are placed on a roster maintained by the
United Nations Office for the Coordination of Humanitarian
Affairs.125  This limited pool of actors arises from the authors’

panies occupation, accounts for the particularly heightened obligations on
the occupying state.

121. In the case of territory that is controlled, but not occupied, by a party
to an international armed conflict, Additional Protocol I to the Geneva Con-
ventions requires that “relief actions . . . shall be undertaken, subject to the
agreement of the Parties concerned . . . .”  Additional Protocol I, supra note
119, art. 70.  In the context of internal armed conflicts, the Conventions R
offer an even weaker formulation, holding that relief actions shall be “sub-
ject to the consent” of the party concerned.  Protocol Additional to the Ge-
neva Conventions of 12 August 1949, and Relating to the Protection of Vic-
tims of Non-International Armed Conflicts art. 18(2), June 8, 1977, S.
TREATY DOC. NO. 100-2 (1987), 1125 U.N.T.S. 609 [hereinafter Additional
Protocol II].

122. Rohan J. Hardcastle & Adrian T. L. Chua, Humanitarian Assistance:
Towards a Right of Access to Victims of Natural Disasters, 325 INT’L REV. RED

CROSS 589 (1998).  However, an early draft of the Bruges Resolution of the
Institut de Droit International would have established such an obligation
where the affected state was unable to provide for its population.  71-1 IN-

STITUT DE DROIT INTERNATIONAL, ANNUAIRE DE L’INSTITUT DE DROIT INTERNA-

TIONAL 575 (2003).
123. Hardcastle & Chua, supra note 122, Annex, princ. 3(b). R
124. Id.
125. Id. princ. 2.
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understanding that “[i]t is unrealistic to expect States to agree
to a multilateral convention requiring them to provide third
States with a right of access to their territories even in times of
natural disaster,”126 and from an effort to strike a balance be-
tween the right of victims to humanitarian assistance and
states’ national sovereignty.  The authors thus offer an interest-
ing and original proposal, but it is unlikely that their strong
formulation of the duty to accept international disaster relief
efforts would be acceptable if such a rule allowed access to
states and intergovernmental organizations.

2. Obligation to Seek Assistance

Some non-binding instruments dealing with disaster re-
sponse do attempt to place a positive obligation on affected
states to seek or to request assistance from international ac-
tors.  A formulation of this rule may be found in the 2003 Bru-
ges Resolution on humanitarian assistance by the Institut de
Droit International, which holds that a state “shall seek assis-
tance from competent international organizations and/or
from third States” when it cannot provide such assistance on
its own.127  In the debates surrounding the development of
this provision, some members of the Institut argued that this
obligation reflected customary international law, regardless of
whether the relevant catastrophe is an armed conflict or a nat-
ural or man-made disaster.128  This obligation also appears in
the IFRC guidelines on disaster relief.129

The United Nations Secretariat has considered that an ob-
ligation to request assistance “would likewise constrain [a
state’s] ability to decline offers of assistance, and would sug-
gest that consent should not be arbitrarily withheld,”130 but
there is no a priori reason why this would be the case.  An
equally reasonable interpretation would be that international
law requires an affected state to put out a call for offers of

126. Hardcastle & Chua, supra note 122. R
127. Bruges Resolution, supra note 79, pt. III.3. R
128. See, for example, the comments of Thomas Franck.  71-2 INSTITUT DE

DROIT INTERNATIONAL, supra note 79, at 168. R
129. “If an affected State determines that a disaster situation exceeds na-

tional coping capacities, it should seek international and/or regional assis-
tance to address the needs of affected persons.” IFRC Guidelines, supra note
100, Guideline 3(2). R

130. Secretariat Memorandum, supra note 11, ¶ 65. R
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assistance, while leaving it the plenary right to refuse any offer
for any reason.  In this respect, it is worth noting that an early
draft of the Bruges Resolution required states to “seek and ac-
cept” offers of humanitarian aid, and that the reference to ac-
ceptance was deleted without explanation in the drafting pro-
cess.131

3. Restrictions on Refusal

Recent instruments addressing humanitarian assistance
operations exhibit a trend toward phrasing the duties of the
affected state in the negative; that is, constraining its ability to
refuse offers of humanitarian aid.  The Bruges Resolution, for
example, holds that affected states “are under the obligation
not arbitrarily and unjustifiably to reject” good-faith offers of
assistance,132 and the Guiding Principles on Internal Displace-
ment require that consent “shall not be arbitrarily with-
held.”133  These formulations are substantially similar, though
the Bruges Resolution’s inclusion of the word “unjustifiably”
suggests that states may perhaps be required to show their rea-
sons for refusing assistance.  According to the ICRC commen-
tary to Additional Protocols I and II, similar obligations exist
in the international law of armed conflicts.134

The rule articulated by the Guiding Principles and the In-
stitut allows a flexible, context-specific inquiry to determine

131. Compare INSTITUT DE DROIT INTERNATIONAL, supra note 122, pt. III.3 R
(“seek and accept”), with Bruges Resolution, supra note 79, pt. III.3 (deleting R
“and accept”).

132. Bruges Resolution, supra note 79, pt. VIII.1. R
133. WALTER KALIN, GUIDING PRINCIPLES ON INTERNAL DISPLACEMENT: AN-

NOTATIONS 116 (rev. ed. 2008) [hereinafter IDP PRINCIPLES].
134. The commentary to Additional Protocol I notes that earlier drafts of

the article 70 had stated an obligation to accept relief, provided that certain
conditions were met. COMMENTARY ON THE ADDITIONAL PROTOCOLS OF 8
JUNE 1977 TO THE GENEVA CONVENTIONS OF 12 AUGUST 1949, at 819 (Yves
Sandoz et al., eds, 1987) [hereinafter COMMENTARY ON THE ADDITIONAL PRO-

TOCOLS]. The conditions were that relief be humanitarian, impartial, and
non-discriminatory in character.  Though the clause requiring agreement
was added out of a concern for state sovereignty, the commentary argues
that the negotiations surrounding the provision clearly established that a
Party refusing its agreement to relief must do so “for valid reasons.” Id.  The
commentary to Additional Protocol II lays out criteria for situations where
“relief actions must take place,” strongly implying that a state must give con-
sent under certain circumstances. Id. at 1479.
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whether a refusal was wrongful.  These particular obligations
apply whether or not a state is able or willing to provide ade-
quate help to the population in its territory, though the Guid-
ing Principles on Internal Displacement note that this duty is
particularly important where “authorities concerned are una-
ble or unwilling to provide the required humanitarian assis-
tance.”135  The Bruges Resolution, however, adds a second
phase to the inquiry by specifying that a state is only in breach
if it denies a “bona fide offer exclusively intended to provide
humanitarian assistance.”136

It is unclear whether customary international law cur-
rently prohibits arbitrary refusals of humanitarian assistance,
and efforts to establish its existence in positive law are frus-
trated by the fact that this rule is most widely recognized in the
specialized context of armed conflict.  In deliberations of the
Institut, Antonio Cassese argued that the Bruges Resolution’s
statements on the matter represented rules that, while norma-
tively desirable, required the Institut to tread carefully.137

Many other members of the Institut agreed that, while other
portions of the Bruges Resolution codified customary interna-
tional disaster response law, this provision represented only a
useful attempt at progressive development.138  Others ex-
pressed skepticism about the rule.139

Much of the justification for the rule relies upon refer-
ences to the law of armed conflict,140 which, because of the
specialized nature of the laws of war, cannot provide more
than useful analogy in deducing the rules governing response

135. KALIN, supra note 133, at 171. R
136. Bruges Resolution, supra note 79, pt. VIII.1. This obligation also prohib- R

its refusing access to victims, presumably once it has already given consent to
humanitarian activity on its territory.

137. INSTITUT DE DROIT INTERNATIONAL, supra note 122, at 534 (reply of R
Mr. Antonio Cassese (Sept. 13, 2002)).

138. See INSTITUT DE DROIT INTERNATIONAL, supra note 79, at 161 (stating R
that most of the Resolution is lex lata but Pt. VIII and law pertaining to non-
acceptance of assistance is lege ferenda).

139. E.g., INSTITUT DE DROIT INTERNATIONAL, supra note 122, at 530-31 (re- R
ply of Mr. Orrego-Vicuña (Sept. 9 2002)) (arguing that if a state refuses assis-
tance, a valid reason such as political or ideological differences is pre-
sumed).

140. See, e.g., IDP PRINCIPLES, supra note 133, at 115–17 (emphasizing that R
humanitarian assistance shall not be diverted for military or political rea-
sons).
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to natural and man-made disasters.  For example, as men-
tioned above, the commentaries to Additional Protocol II
note:

The fact that consent is required does not mean that
the decision is left to the discretion of the parties. If
the survival of the population is threatened and a hu-
manitarian organization fulfilling the required condi-
tions of impartiality and nondiscrimination is able to
remedy this situation, relief actions must take place.
. . . . The authorities responsible for safeguarding the
population in the whole of the territory of the State
cannot refuse such relief without good grounds.141

The commentary to Additional Protocol I contain a similar
statement, noting that Parties concerned do not have “abso-
lute and unlimited freedom to refuse their agreement to relief
actions. A Party refusing its agreement must do so for valid
reasons, not for arbitrary or capricious ones.”142  The Guiding
Principles on IDPs rely heavily on the arguments from the
commentaries to the Geneva Conventions and their proto-
cols.143  Thus, although the rule would provide useful gui-
dance in disaster relief, its roots in the laws of armed conflict
invite the objection that wartime is a situation sui generis, and
that the rule should not be extended to peacetime disasters.

The most significant problem related to this obligation is
determining who is entitled to assess when a refusal to cooper-
ate is arbitrary.  This problem could arise in cases where a state
struck by a serious disaster selects from a range of offers, ac-
cepting some and refusing many.  Professor Sompong
Sucharitkul noted that was the case, for example, in the Kobe
earthquake of 1995 in Japan, and he wondered who would sit
in judgment over Japan’s decisions.144  Several potential anno-
tations or additional rules could bolster the clarity of this pro-
vision.  One solution would be to require the state to publicly

141. COMMENTARY ON THE ADDITIONAL PROTOCOLS, supra note 134, at R
1479.

142. Id. at 819.
143. IDP PRINCIPLES, supra note 133, at 116 (citing COMMENTARY ON THE R

ADDITIONAL PROTOCOLS).
144. INSTITUT DE DROIT INTERNATIONAL, supra note 79, at 160; see also id. at R

156 (comments of Alexander Yankov) (wondering “who was to determine
under the Bruges Resolution whether a rejection of an offer of humanita-
rian assistance was arbitrary or unjustifiable”).
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give reasons for its refusal.  This could have the dual effect of
discouraging states from abusing their discretion, and of pro-
viding concrete grounds on which to judge the validity of a
state’s refusal to cooperate.145  In addition, a non-exhaustive
list of valid reasons for refusal might provide guidance.  Valid
reasons might include imperative national security concerns, a
showing that a relief plan was poorly prepared or inappropri-
ate to the needs of the local population, or the fact that the
assisting organization or state has a history of discrimina-
tion.146  Institutional mechanisms may also be available.  A
provision could empower the Security Council specifically to
decide on whether a refusal in such circumstances is arbi-
trary.147

B. Criteria Triggering the Obligation: Characteristics of the
Affected State

After understanding the varying obligations placed on
states with regard to accepting humanitarian assistance, we
may ask what set of facts may trigger this obligation to seek, to
accept, or not to refuse such aid.  Existing instruments that
address this question vary in focus.  Some look to the charac-
teristics and capacities of the state affected by the disaster, ask-
ing, for example, whether the state is unable or unwilling to
help a population within its territory.  Others look to the facts
on the ground, asking whether a population is in fact inade-
quately supplied.  Instruments may also examine the charac-
teristics of the offered assistance, asking whether it was offered
in good faith or with a primarily humanitarian purpose.  Provi-
sions may include objective elements that may be determined
from examining the manifest facts of the affected state or of

145. This was suggested by Antonio Cassese in the early preparation of the
Bruges resolution. See INSTITUT DE DROIT INTERNATIONAL, supra note 122, at R
535 (reply of Mr. Antonio Cassese (Sept. 13, 2002)).

146. The principles of humanity, neutrality, and impartiality, as articu-
lated in the Statutes of the International Red Cross and Red Crescent Move-
ment, offer the most obvious sources for valid reasons for refusing assistance,
in that if an assisting actor can credibly be said to violate one of these princi-
ples, it may be denied entry. See Statutes of the International Red Cross and
Red Crescent Movement (1986), pmbl., available at http://www.icrc.org/
Web/eng/siteeng0.nsf/htmlall/statutes-movement-220506/$File/Statutes-
EN-A5.pdf.

147. Cf. Bruges Resolution, supra note 79, pt. VIII.3. R
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the offered assistance, as well as subjective elements that refer-
ence the purpose of an offer or refusal of humanitarian assis-
tance.  Many provisions contain elements from more than one
of the aforementioned categories, but for the sake of compari-
son, each category will be considered separately.  The compar-
ison demonstrates that recent instruments are beginning to
consider a state’s obligations to accept aid both in light of ob-
jective and subjective criteria.

1. Hardships Suffered by the Population

The relief provisions of the Geneva Conventions focus ex-
clusively on the actual and manifest hardships experienced by
the affected population.  In situations of military occupation,
an occupying power must agree to relief schemes wherever
“whole or part of the population of an occupied territory is
inadequately supplied . . . .”148  In internal conflicts, relief op-
erations must take place where civilians suffer “undue hard-
ship owing to a lack of the supplies essential for its survival,
such as food-stuffs and medical supplies.”149  While the com-
mentary notes that it would be impossible to develop an ex-
haustive list of situations of undue hardship, it suggests that
the “usual standard of living of the population concerned”
should be taken into account in making this determination.150

The comments to analogous provisions for occupied territory
and international conflicts do not mention such a considera-
tion. The only set of guidelines specifically relating to disaster
response to take this approach is, again, the Draft Principles
developed by Hardcastle and Chua,151 which provide that an
affected state must allow international assistance operations

148. Fourth Geneva Convention, supra note 118, art. 59.  The language of R
Additional Protocol I is similar, holding that relief activities must be under-
taken where the population is “not adequately” provided for.  Additional
Protocol I, supra note 119, art. 70.1. R

149. Additional Protocol II, supra note 121, art. 18.2. R
150. COMMENTARY ON THE ADDITIONAL PROTOCOLS, supra note 134, at R

1479.
151. The Bruges Resolution of the Institut de Droit International, how-

ever, does include some references to the actual circumstances that affected
populations face.  In establishing an obligation not to arbitrarily refuse assis-
tance, the Resolution notes that this obligation is particularly important
where “refusal is likely to endanger the fundamental human rights of the
victims or would amount to a violation of the ban on starvation of civilians as
a method of warfare.” Bruges Resolution, supra note 79, pt. VIII.1. R
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when “victims in the receiving State do not receive the human-
itarian assistance necessary to sustain life and dignity in natu-
ral disasters.”152

The focus on the actual circumstances affecting a popula-
tion offers some strong attractions.  First, this formulation
places the individual, or at least a group of individuals, at the
center of the legal analysis.  This would be consistent153 with
the rights-based approach to this topic adopted by the Interna-
tional Law Commission, which seeks to gauge the success of
disaster relief operations by determining to what extent the
rights of victims are respected, protected, and fulfilled.154  Sec-
ond, as a practical matter, this approach most directly ad-
dresses the problem that aid often does not reach people who
need it or are entitled to it.  An inquiry that does not focus on
the adequacy of supplies, but rather on the capacities and in-
tentions of affected states, seems one step removed from this
question.  History offers examples of states that have more
than sufficient resources to help disaster victims, but neverthe-
less fail to reach whole sectors of the population.155  The rule
offered by the Geneva Conventions may offer a way to compel
international relief efforts in such situations.

152. Hardcastle & Chua, supra note 122, princ. 3(b).  Section 4.1, supra, R
discusses the unique nature of Hardcastle and Chua’s proposal.

153. Though a focus on individuals and populations indicates a rights-
based approach, it would also be consistent with the needs-based approach
advocated by the Red Cross. It could be argued that the provisions of the
Geneva Conventions and the Additional Protocols, while focusing on the
concerns of individuals rather than states, do not implicate human rights at
all, but simply the essential needs of persons affected by conflict. This line of
argument would be less persuasive with respect to the proposal by Hardcas-
tle and Chua, which employs human dignity as a central concept.  In inter-
national law, dignity is inextricably linked with human rights. See, e.g., Uni-
versal Declaration of Human Rights, G.A. Res. 217 (III), supra note 64 (“All R
human beings are born free and equal in dignity and rights.”).

154. See 2009 ILC Report, supra note 18, ¶ 178 (stating that a rights-based R
approach creates space to assess the legal situation, in light of both the
state’s sovereignty and duty to ensure the rights of individuals in its terri-
tory).

155. Newspapers offer a range of accounts in the wake of Hurricane Ka-
trina, demonstrating massive failure to deliver resources to those in need.
See, e.g., Editorial, Actually, It Was FEMA’s Job, N.Y. TIMES, Oct. 2, 2005, at 11;
Stephanie Strom, Foreign Experts Criticize U.S. Red Cross on Katrina, N.Y. TIMES,
Apr. 5, 2006, http://www.nytimes.com/2006/04/05/us/nationalspecial/
05cross.html; Scott Shane & Eric Lipton, Stumbling Storm-Aid Effort Puts Tons
of Ice on Trips to Nowhere, N.Y. TIMES, Oct. 2, 2005, at A1.
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But the rules developed in the Geneva Conventions and
Additional Protocols are susceptible to several criticisms, par-
ticularly with respect to natural disasters.  First and most signif-
icantly, this criterion would represent remarkable involvement
by the international community in the peacetime affairs of a
sovereign state.  Whereas even internal armed conflict is
widely understood to be a subject of international legal regula-
tion, such an understanding is only now developing with re-
spect to disaster response.  Moreover, the law of armed con-
flicts operates in a context in which the sovereignty of one or
more states has already been severely disrupted.156  Many di-
sasters, whether natural or man-made, may be said to be more
analogous to riots and internal disturbances, which are not per
se considered to be armed conflicts under international law.157

As in these situations, a state facing a disaster often remains in
complete control of its territory, and, unlike in many situations
of divisive internal strife, the controlling government may truly
desire to help its entire population.  States would surely balk at
a provision that, on its face, requires them to accept interna-
tional actors within their borders, even if they are acting in
good faith and with adequate supplies to reach all disaster vic-
tims.

The Geneva rules also present a problem from a humani-
tarian perspective.  Because of their focus on the facts on the
ground, the rules embodied in the Geneva Conventions seem
to require that the international community wait until an oc-
cupying or controlling power fails to adequately supply the lo-
cal population before compelling it to accept international as-
sistance.  This may be sound policy where no one expected

156. Save some specific and important provisions, such as Common Arti-
cle 3, all four Geneva Conventions and Additional Protocol I apply only to
international armed conflicts, implying transboundary military operations
and invasions.  Even the treaty law of internal armed conflicts applies only
when an organized armed group gains control of a part of a state’s territory,
enabling it to conduct sustained operations.  Additional Protocol II, supra
note 121, art. 1. However, customary international law governing armed con- R
flicts may not require such a high threshold; it is generally understood that
that the conflict need only be protracted. See Rome Statute of the Interna-
tional Criminal Court, supra note 83, art. 8(2)(f) (applying to internal R
armed conflicts “when there is protracted armed conflict between govern-
mental authorities and organized armed groups or between such groups.”).

157. Rome Statute of the International Criminal Court, supra note 83, R
arts. 8(2)(d), 8(2)(f).
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that a state would have inadequate resources or will to help its
population.  But consider the case in which a state is known to
have insufficient supplies to respond to a major natural disas-
ter, such as Haiti in 2010.158  Absent a creative construction, a
Geneva-type provision would appear to require that the inter-
national community wait until the affected population begins
to starve, or suffer from inadequate clothing supplies or
medicine, before states and other actors may use this provision
as leverage to obtain access to the victims.159  This position
would seem untenable for a body of law whose ultimate pur-
pose is to provide for the rights or needs of individuals and
populations.  Disaster victims deserve a law that provides that,
where a state has, for example, clearly manifested its unwilling-
ness to help a particular population, the international commu-
nity can compel access to that population before a hurricane
even makes landfall.

2. Capacities and Disposition of the Affected State

The above problem introduces another set of criteria that
considers the capacities and characteristics of the affected
state.  Provisions that take this approach inquire about an af-
fected state’s ability to care for disaster victims in its territory,
and sometimes about its willingness to do so.  These provisions
may be further divided into objective criteria, which consider
manifest facts within affected states, and subjective criteria that
attempt to divine the disposition of the states.  Recent instru-
ments to address the problem of international disaster relief
often contain some provision of this type, with a mixture of
subjective and objective elements.

The most common objective criterion is the affected
state’s inability to assist its own population.  The resolution by
the Institut de Droit International, for example, requires a state
to seek international assistance if it “is unable to provide suffi-

158. By the morning after the 2010 earthquake in Haiti, U.N. Secretary-
General Ban-Ki Moon was prepared to announce, “There is no doubt that
we are facing a major humanitarian emergency and that a major relief effort
will be required.”  U.N. Secretary-General, Opening Remarks to the Press on
the Earthquake in Haiti (Jan. 13, 2010), http://www.un.org/apps/news/in-
focus/sgspeeches/search_full.asp?statID=697.

159. Of course, such a provision would not prevent states from attempting
to negotiate access through normal diplomatic and treaty-making channels.
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cient humanitarian assistance to . . . victims.”160  The resolu-
tion’s understanding of “humanitarian assistance” catches a
wide-ranging set of goods and services necessary for survival
and for the essential needs of the victims.161  It is unclear
whether a state can fail to provide some of these services to its
own population, such as psychological assistance, and still be
considered having “sufficient” capacity for the purposes of this
obligation; this question seems to require a context-specific in-
quiry.162

The Mohonk Criteria establish a similar provision, but
with a more limited scope, obliging the international commu-
nity to step in where the government is unable “to provide life-
sustaining aid.”163  This criterion is more clearly limited to es-
sentials such as food, drinking water, bedding, clothing, medi-
cal supplies, and shelter, and leaves open only the question of
how much starvation or deprivation is sufficient to show that a
state is unable to provide for its population.

The guidelines for disaster response developed by the In-
ternational Federation of Red Cross and Red Crescent Socie-
ties included a more deferential standard, under which a state
should seek international assistance when it “determines that a
disaster situation exceeds national coping capacities.”164  The
conditions under which a state ought to accept offers of aid
from other states and international organizations is primarily a
question of state-to-state relations, and thus it may not belong

160. Bruges Resolution, supra note 79, pt. III.3. In an earlier draft, a state R
was required to accept assistance under these conditions. INSTITUT DE DROIT

INTERNATIONAL, supra note 122, at 574. R
161. Bruges Resolution, supra note 79, pt. I.1. It includes not only foodstuffs, R

shelter, and medical supplies, but also vehicles, spiritual and psychological
assistance, voluntary return of refugees, de-mining, and decontamination.
Id.

162. Cf. COMMENTARY ON THE ADDITIONAL PROTOCOLS, supra note 134, at R
1479.

163. Jon M. Ebersole, The Mohonk Criteria for Humanitarian Assistance in
Complex Emergencies: Task Force on Ethical and Legal Issues in Humanitarian As-
sistance, 17 HUM. RTS. Q. 192, 197, princ. II.4 (1995) (emphasis added)
[hereinafter Mohonk Criteria].

164. IFRC Guidelines, supra note 100, at 3(2). This deference to the find- R
ings of the local government may be explained by the guidelines’ purpose:
to create legal frameworks capable of responding quickly and efficiently to
disasters, providing appropriate regulation of foreign assistance while re-
moving unnecessary red tape. Id., intro.
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in an instrument that is intended to inspire domestic legisla-
tion.

A provision that focuses on the characteristics of the af-
fected state may also consider the subjective attitude of that
state toward disaster victims.  The Guiding Principles on Inter-
nal Displacement provide that a state shall not arbitrarily re-
fuse offers of aid “particularly when authorities concerned are
unable or unwilling to provide the required humanitarian assis-
tance.”165  This kind of criterion, however, would lead to an
inquiry by the international community into the “mental state”
of a particular government, and it is worth noting that the un-
willingness of a state does not play an operative role in the
Guiding Principles, but merely emphasizes that the obligation
not to arbitrarily withhold consent to assistance is particularly
important when an authority is unable or unwilling to help.166

Objective criteria may be developed to help infer unwilling-
ness: this approach is suggested by the Mohonk Criteria, which
provide that relief actions shall take place where the affected
state is “manifestly unwilling” to provide aid.167

The “unable or unwilling” criteria do solve some of the
problems posed by the Geneva-type provisions discussed
above.  If a state clearly lacks the stockpiled supplies or infra-
structure to deal with a serious disaster, then a legal judgment
may be made that it is obliged to seek or accept international
assistance in the very early stages of a disaster.  Likewise, if a
state has made clear that it wants nothing to do with a particu-
lar region or ethnic group within its territory, this kind of pro-
vision could aid in efforts to pressure states to agree to relief
schemes, even before a disaster has occurred.

Still, state sovereignty objections remain.  It could be per-
suasively argued that such criteria, particularly an investigation
into the “willingness” of a state to assist its population, may
constitute an illegal interference in the internal affairs of a
state.  This approach also poses evidentiary problems when de-
termining a state’s ability to provide assistance.  A state’s pre-
cise capacity for stockpiling food and medicine, transporting

165. IDP PRINCIPLES, supra note 133, at 116, princ. 25(2) (emphasis ad- R
ded).

166. Id.
167. Mohonk Criteria, supra note 163, at princ. II.4 (emphasis added).  Cri- R

teria for determining unwillingness are discussed in Section V, infra.



\\jciprod01\productn\N\NYI\43-2dr\NYI203.txt unknown Seq: 47 12-APR-11 17:42

2011] DISASTERS, RELIEF, AND NEGLECT 465

personnel, and coordinating relief efforts is unlikely to be a
matter of public knowledge at the international level.  In this
respect, this approach meets the same humanitarian objec-
tions that apply to the Geneva-type provisions: that many peo-
ple will have to be exposed to malnutrition or disease before
the international community can determine that the state is in
fact incapable of meeting the needs of its population.

C. Criteria Triggering the Obligation: Characteristics of the Offer

An obligation to accept, or not to arbitrarily refuse, hu-
manitarian assistance may be further limited to certain offers.
Instruments that take this approach generally require states to
accept only offers of assistance that are calculated to provide
relief without adverse distinction or partiality, or to allow only
offers that are given without ulterior motive.  This subsection
considers several efforts to address both the subjective and ob-
jective characteristics of an offer of humanitarian aid, and it
rejects each of them. However, the discussion here will provide
a helpful basis for determining when a refusal of assistance is
not arbitrary.

This type of limitation can be traced to the decision of the
International Court of Justice in the Military and Paramilitary
Activities in and Against Nicaragua case, where the Court noted
in an oft-quoted passage that “strictly humanitarian aid to per-
sons or forces in another country . . . cannot be regarded as
unlawful intervention, or as in any other way contrary to inter-
national law.”168  The Court, citing the fundamental principles
of the Red Cross, further explained what it meant by “strictly
humanitarian aid”:

[I]f the provision of “humanitarian assistance” is to
escape condemnation as an intervention in the inter-
nal affairs of Nicaragua, not only must it be limited to
the purposes hallowed in the practice of the Red
Cross, namely “to prevent and alleviate human suffer-
ing”, and “to protect life and health and to ensure

168. Military and Paramilitary Activities in and Against Nicaragua (Nicar.
v. U.S.), 1986 I.C.J. 14, ¶ 242 (June 27).  As with many of the other docu-
ments discussed in this section, it should be noted that the Nicaragua deci-
sion was decided in the context of armed conflict, with the laws of war as a
backdrop, and it is not clear how applicable these principles are to the con-
text of disaster relief.
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respect for the human being”; it must also, and above
all, be given without discrimination to all in need in
Nicaragua.169

Thus, in the reasoning of the ICJ, we see a mixture of sub-
jective and objective criteria for humanitarian assistance.  On
one hand, the relief must be distributed without discrimina-
tion in fact.170  On the other, its purposes must be limited to
alleviating suffering and protecting life and health.  Only by
meeting both of these criteria, in the reasoning of the ICJ, can
a unilateral assistance operation avoid implicating the princi-
ples of territorial sovereignty and non-intervention.171  The
Court’s reasoning in this case appears to form the basis for the
criteria elaborated in later instruments on humanitarian assis-
tance.

Objective criteria focus on the nature or character of the
relief actions themselves, as opposed to the motives or mental
state of the offering state or organization.  The relief provi-
sions in the Additional Protocols to the 1949 Geneva Conven-
tions take this approach, with Additional Protocol I requiring
that such international aid operations be “humanitarian and
impartial in character and conducted without any adverse dis-

169. Id. at ¶ 243.
170. In this sense, non-discrimination may be understood as at least a par-

tially objective criterion.  The issue before the ICJ in Nicaragua was the fact
that the United States was providing aid to Contras and Contra sympathizers,
and had argued that the assistance did not constitute intervention because it
was humanitarian in character. Id.  The Court’s findings in the quoted pas-
sage support its conclusion that the U.S. operations were not purely humani-
tarian, because they were limited to one particular group, and were not of-
fered without condition or adverse distinction. Id.  In this context, the aid
operations were discriminatory in fact, leaving aside any question of discrim-
inatory intent.

171. It could be argued that this passage from the Court’s decision estab-
lishes some ground for unilateral humanitarian intervention, perhaps even
by force. See Mary Ellen O’Connell, Continuing Limits on U.N. Intervention in
Civil War, 67 IND. L.J. 903, 906 (1992) (stating that humanitarian aid distrib-
uted against the wishes of a government in control may not constitute unlaw-
ful intervention).  But the Court’s conclusion in this case is of questionable
value to those seeking to establish a right of humanitarian intervention in
international law; in the twenty-three years since this decision, not even the
Security Council has asserted such broad authority.  Coursen-Neff, supra
note 61, at 693.  The question remains to what extent a natural disaster situa- R
tion can be considered a threat to international peace and security by the
Security Council.
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tinction.”172  Additional Protocol II, referring to internal
armed conflicts, adds that the operations must be of an “exclu-
sively humanitarian and impartial nature.”173  The commen-
tary to this latter provision notes that the requirements of hu-
manity, impartiality, and non-discrimination “provide every
guarantee of non-intervention.”174  The commentary also
makes clear that these provisions relate to the actual facts of
the relief operations, and do not entitle states parties to the
Protocols to begin guessing as to the intentions of the state or
organization offering relief.175

The problem with the obligations as they are phrased in
the Geneva Protocols is one of timing.  If a state party can only
refuse aid “on a factual basis,”176 then in most cases the state
will not be able to deny access to partial or discriminatory re-
lief actions until after they have begun operating.177  Few states
would be willing to bear the public relations nightmare of tak-
ing down temporary hospitals and sending aid workers pack-
ing after a few days, even if they are committing serious viola-
tions of humanitarian norms, such as using aid to compel re-
ligious conversions or promote political agendas.
Humanitarian actors are in any case under an obligation to
respect local laws,178 and the state could certainly bring its do-
mestic courts and administrative power to bear in controlling
their conduct.  But this would be an extremely costly enter-
prise.  In the current context, in which an astounding number
and variety of international actors respond to major disas-

172. Additional Protocol I, supra note 119, art. 70(1). R
173. Additional Protocol II, supra note 122, art. 18(2). R
174. SANDOZ, supra note 134, at 1476. R
175. See id. at 817–18 (“such cases must be assessed on a factual basis, and

the humanitarian character of an action could not be contested merely on
the basis of its intention: the only ground for refusing an action would be
the failure to comply with the required criteria.”).

176. Id.
177. Of course, there may be some situations in which a state’s relief plan

or operating history clearly indicates that the action will be partial or dis-
criminatory, or will fail to comply with basic humanitarian standards.

178. E.g., Tampere Convention on the Provision of Telecommunications
Resources for Disaster Mitigation and Relief Operations, supra note 84, art. R
5(7).
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ters,179 even a state that is in dire need of assistance should be
given some discretion as to whom it chooses to allow within its
borders.

Subjective criteria, based on the intention of the actor
who is offering the assistance, solve the above problem, but
create their own unique challenges.  The most recent version
of this kind of criterion was offered by the Instiut de Droit Inter-
national, whose Bruges Resolution held that states could not
arbitrarily refuse a “bona fide offer exclusively intended to pro-
vide humanitarian assistance.”180  This draws on the “exclu-
sive” language used in Additional Protocol II, but also adopts
the subjective approach that the International Court of Justice
hinted at in the Nicaragua decision.  As opposed to the Ge-
neva-type provisions discussed above, the approach taken by
the Bruges Resolution appears to leave the affected state with
broad discretion to refuse offers.  It is unclear where the bur-
den of proof lies with respect to showing that an offer of assis-
tance is made in good faith, or with exclusive intent to provide
humanitarian assistance.  Because of this vagueness, this lan-
guage becomes an escape clause that allows a state to refuse
any offer it wishes.  In addition, the requirement that an offer
be “exclusively intended” to provide humanitarian assistance
may be too restrictive.  International organizations and states
act with a range of motives, including establishing regional sta-
bility and gaining a reputation as reliable peacekeepers and
humanitarians, that, while self-serving, are not the kind of mo-
tives that entirely undermine the delivery of assistance.  On
the other hand, another phrase, such as “primarily intended,”
could be overly inclusive.

A solution to this problem is to place clear requirements
on assisting actors.  These may include general principles,
such as the duty to act impartially and without distinction,181

and to respect local laws,182 as well as specific rules of conduct,
such as obligations to inspect all goods to ensure quality and
appropriateness,183 and to communicate appropriate informa-

179. DESK STUDY, supra note 92, at 29–30 (the number of NGOs respond- R
ing to high-profile disasters has been increasing at an alarming rate, and this
trend is expected to continue).

180. Bruges Resolution, supra note 79, pt. VIII.1. R
181. E.g., IFRC Guidelines, supra note 100, guideline 4(2). R
182. E.g., id., guideline 4(1).
183. E.g., id., guideline 17(3).
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tion regarding the distribution of relief materials.184  These
obligations could be framed under international law, or they
may be incorporated into the domestic laws of states.185

In addition, the fact that a particular state or organization
has a fundamentally flawed relief plan or a history of meddling
in internal affairs will almost certainly constitute legitimate
grounds for refusing consent.  Thus, the subjective and objec-
tive criteria discussed here may form legitimate, prototypical
reasons for refusing humanitarian aid, which cannot be con-
sidered arbitrary.  I will return to this thought in Part Five.

V. WRITING THE RULES

Drawing on the previous efforts at codifying the rules of
disaster response, this section develops its own approach to the
question.  In so doing, it is important to recall the discussion
of sovereignty, human rights, and cooperation in Section II.  A
rule requiring states to consent to foreign assistance should be
based in human rights, and it should enhance and facilitate
international cooperation.  The rule should, as far as possible,
work within the framework of sovereignty, though it need not
prejudice the development of future, narrowly drawn norms
that sanction humanitarian interventions.  As human rights
norms do, this rule may limit the freedom of states to act vis-à-
vis their own populations, but it should not treat the occur-
rence of a large-scale, or even overwhelming, natural disaster
as a trigger that undermines sovereign equality and subordi-
nates one state to others.

In practical terms, these principles can be respected
through the following three considerations.  First, any rule
should be calculated to meet the needs of disaster victims.
Second, it should be capable of being implemented in real-
world settings, avoiding or reconciling some of the operational
problems noted in the analysis of Part Four. Finally, it should
as far as possible respect the power of states to make informed
and reasonable choices regarding the relief operations on
their territory.  This section develops a rule based on these
weighty considerations.

184. E.g., U.N. Doc. A/39/267/Add.2, supra note 91, art. 9. R
185. E.g., IFRC Guidelines, supra note 100, guideline 1(3). R
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A. The Constituent Elements

The comparative analysis in Part Four has identified four
trends that I argue best map a route between the protection of
human rights and the preservation of sovereign equality.  First,
it seems generally understood that a state must at least request
assistance when it is unable or unwilling to help its own popu-
lation.  The IFRC Guidelines, which generally take a relatively
conservative approach to the state-to-state questions of disaster
response, espouse this obligation.186  In addition, in the de-
bates surrounding the Bruges Resolution of the Institut, this
obligation was found to be broadly acceptable.187 This pro-
vides a positive step in the direction of a duty to accept human-
itarian assistance.  Although the wording of the obligation
leaves the state with the ultimate discretion as to whether to
accept any offers of assistance, it at least implies that a state
must consider such offers in good faith.

Second, experts, scholars, and international institutions
are increasingly taking the position that a state may not arbi-
trarily refuse international assistance.  This kind of prohibition
has been criticized as a step back from more rights-based, posi-
tive obligations to ameliorate suffering, and it has been argued
that the provision is “inevitably vague.”188  But on the other
hand, it may be the most progressive basis possible for any
rulemaking that relies on the input of states.  This prohibition
was widely regarded as de lege ferenda in 2003,189 and its inclu-
sion in the Bruges Resolution was even criticized for straying
from the Resolution’s foundations in positive customary
law.190  Even the author of the rule expressed skepticism that it
could survive negotiations in a diplomatic setting, and he
urged its adoption on the grounds that:

186. IFRC Guidelines, supra note 101, guideline 3(2).
187. See generally L’INSTITUT DE DROIT INTERNATIONAL, supra note 79, at R

153-73.
188. Luopajarvi, supra note 69, at 707-08. R
189. L’INSTITUT DE DROIT INTERNATIONAL, supra note 79, at 161, 168; 71-1 R

L’INSTITUT DE DROIT INTERNATIONAL, ANNUAIRE DE L’INSTITUT DE DROIT IN-

TERNATIONAL 534 (2004) (comments of Antonio Cassese).
190. 71-1 L’INSTITUT DE DROIT INTERNATIONAL, ANNUAIRE DE L’INSTITUT DE

DROIT INTERNATIONAL 156 (2004) (comments of Professor Alexander
Yankov: “A clear mechanism was provided for — offer, acceptance by con-
sent and cooperation.  But . . . Article VIII deviated from this mechanism by
introducing novelties.”).
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[t]he Institute should have a body of rules based on
existing international law but be able to go further.
This would separate the Institute from the work of
the International Law Commission, which can only
elaborate texts which are likely to be adopted at a
diplomatic conference.191

But perhaps this has changed.  It is possible that the im-
mense suffering surrounding Cyclone Nargis may have led to a
more general understanding that the kind of “criminal neg-
lect”192 displayed in 2008 is unacceptable.  If so, the prohibi-
tion offered by the Institut represents a middle road between
protecting sovereignty and preventing massive suffering.

Third, a greater number of instruments have used some
variation on the “unable or unwilling” formulation to trigger
the obligation to accept relief.  The focus on state capacity,
which may be well-known in advance of a disaster, best facili-
tates the rapid response necessary after catastrophes such as
the 2010 Haiti earthquake.  In addition, some of the ap-
proaches analyzed above take into account the willingness of a
state to give assistance to its population.  This approach may
be necessary to address situations such as Cyclone Nargis in
Myanmar, or the unwillingness of North Korea to acknowl-
edge the 1997 famine.193

Finally, the documents surveyed show a continuing con-
cern with the intentions and conduct of the actor (state or
non-state) making the offer of assistance.  The decision of the
International Court of Justice in the Nicaragua case, for exam-
ple, suggests subjective criteria that limit the obligation to ac-
cept aid to offers that are impartial, non-discriminatory, and
exclusively intended for humanitarian purposes.  However, re-
cent instruments such as the IFRC Guidelines also show that
international law can also develop comprehensive rules gov-
erning the practice of assisting actors.  Thus, it may be possible
to avoid subjective criteria by packaging an obligation to ac-
cept assistance with specific rules governing the conduct of as-
sisting states and organizations.  This approach could empha-

191. Id. at 183.
192. Schmitt, supra note 10, at A5. R
193. See Coursen-Neff, supra note 61, at 678-80 (highlighting North Ko- R

rea’s reluctance to acknowledge that agricultural problems beyond flooding
had contributed to food shortages).
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size that even a state whose response capacity is overwhelmed
retains the primary responsibility for coordinating and over-
seeing disaster relief on its territory.194

To conclude, I propose that, when a disaster-affected state
is unable or manifestly unwilling to provide sufficient humani-
tarian assistance to persons on its territory, it: (1) shall seek
assistance from other states, international organizations, and
NGOs; and (2) shall not arbitrarily withhold consent to assis-
tance.

The first obligation, to seek assistance when a state is una-
ble or unwilling to help its population, may perhaps be said to
have the strongest grounding in customary international law.
The second obligation reflects more recent trends in the law,
but because it is limited to situations in which the state is una-
ble or unwilling to help its population, this formulation is
more limited in scope than other instruments that seek to ar-
ticulate this duty.  In addition, while a state is required to seek
offers from the international community, it retains the discre-
tion to choose among the offers it receives.

B. Commentary

The proposed rule raises three problems, each of which
require a response.  First, how is it determined whether a state
is able or “willing” to accept humanitarian aid?  Second, it is
important to elaborate criteria for determining whether a re-
fusal of aid is “arbitrary.” Third, it is important to ask who
judges violations of this rule.  The remainder of this section
attempts to provide a “commentary” of sorts to elaborate on
these aspects of the proposed rule.

A possible solution to the first problem may be to provide
more detailed objective criteria in assessing what facts would
indicate unwillingness and inability.  Such factors have been
developed, for example, by the Rome Statute of the Interna-
tional Criminal Court.195  Indicators of unwillingness may in-

194. E.g., GA Res 42/182, supra note 19. R
195. The Rome Statute lays out the following criteria for assessing inability

and unwillingness:
2. In order to determine unwillingness in a particular case, the
Court shall consider, having regard to the principles of due process
recognized by international law, whether one or more of the fol-
lowing exist, as applicable:
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clude: (a) there is a regular failure on the part of the state to
deliver humanitarian aid, development aid, or social services
to a particular geographic area, or to a particular gender, eth-
nic or political group, or religious sect; (b) there has been un-
justified delay in delivery of assistance which in the circum-
stances is inconsistent with an attempt to meet the needs of
the affected population; and (c) assistance is not being deliv-
ered in accordance with internationally recognized principles
of humanity, neutrality, impartiality, and non-discrimination.
Inability may be assessed according to objective capacities, sup-
plies, and infrastructure, or a government may be found to be
unable to respond due to a total or partial collapse, or a lack
of effective control over part of its territory.  In 2010, the com-
plete collapse of Haiti’s infrastructure after the January earth-
quake provides a paradigmatic example of a state that is “una-
ble” to assist its own population.196  According to these factors,
inability in other cases may be found even before a hurricane
makes landfall.

The rule’s prohibition on arbitrariness likewise implies a
demand for public justification when a state refuses aid.  The
relative inexperience, or non-neutrality, of a humanitarian or-
ganization would provide reasonable grounds for refusal,
whereas a refusal to acknowledge the existence of a disaster

(a) The proceedings were or are being undertaken or the national
decision was made for the purpose of shielding the person con-
cerned from criminal responsibility for crimes within the jurisdic-
tion of the Court referred to in article 5;
(b) There has been an unjustified delay in the proceedings which
in the circumstances is inconsistent with an intent to bring the per-
son concerned to justice;
(c) The proceedings were not or are not being conducted indepen-
dently or impartially, and they were or are being conducted in a
manner which, in the circumstances, is inconsistent with an intent
to bring the person concerned to justice.
3. In order to determine inability in a particular case, the Court
shall consider whether, due to a total or substantial collapse or un-
availability of its national judicial system, the State is unable to ob-
tain the accused or the necessary evidence and testimony or other-
wise unable to carry out its proceedings.

Rome Statute of the International Criminal Court, supra note 83, art. 17. R
196. See INTER-AGENCY STANDING COMMITTEE, THE RESPONSE TO THE HU-

MANITARIAN CRISIS IN HAITI 7–8 (2010) (describing the heavy damage sus-
tained by the government in the quake).
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would not.197  This provision also provides a framework in
which a state’s obligations would also be strengthened by a
state’s other international legal commitments.  For example, a
state party to the International Covenant on Economic, Social,
and Cultural Rights would be committed to using the “maxi-
mum of its available resources” to support its population,
which would entail the resort to outside assistance.198  Defec-
tive reasons could be used to shame a state into compliance, or
to justify a Security Council-authorized intervention.  Katja
Luopajarvi has described language similar to that proposed
here as “rather weak,”199 but this criticism undersells the provi-
sion’s potential.  When the law requires states to step into the
international arena to justify their behavior vis-à-vis their own
citizens, it creates new pathways for states to be evaluated, criti-
cized, and shamed, and for actors to be persuaded and social-
ized into adopting new approaches.200

The question of who can judge violations remains the
most challenging.  In this context, it is worth distinguishing
between two settings.  In one case, an individual is seeking rep-
arations post facto from her domestic government, arguing that
it wrongfully refused assistance following a major disaster.  In
this case, the problem is not so difficult.  A domestic, regional
or international tribunal, or a treaty monitoring body, could
review the historical record and determine whether the gov-
ernment’s refusal was arbitrary.  In the second case, states and
international actors are clamoring for access to victims in the
immediate aftermath of a disaster.  The Security Council or
another body may be empowered to declare that a state is act-
ing arbitrarily.201  Alternatively, understanding the rule as an
obligation erga omnes would allow each state to make its own

197. As in the situation in Ethiopia in 1973. See Coursen-Neff, supra note
61, at 677–78. R

198. ICESCR, supra note 70, art. 2; General Comment 13, supra note 73. R
199. Luopajarvi, supra note 69, at 707. R
200. The news agency of the U.N. Office for the Coordination of Humani-

tarian Affairs recently noted that the Myanmar junta is cooperating more
readily with the U.N. and NGOs. Myanmar: A Fragile Trust between Junta and
Aid Workers, IRIN, July 16, 2010, http://www.irinnews.org/Report.aspx?Re-
portId=89856.  This development may indicate that the junta’s public shame
in 2008 has in fact wrought changes for the better.

201. The Security Council is suggested by the Bruges Resolution, supra
note 79, and by the World Summit Outcome, supra note 42.  The Interna- R
tional Commission on State Sovereignty argues persuasively for greater in-
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determinations and to take sanctions individually or collec-
tively against the refusing state.  This creates another problem,
in that it risks 192 states imposing countermeasures individu-
ally and without coordination.  However, the threat of this
kind of action might result in a net positive impact on state
behavior in disaster situations.

This obligation meets some of the most serious humanita-
rian concerns in the context of disaster.  It would demonstrate
that governments have an obligation to their populations and,
potentially, to the international community,202 to provide ef-
fective and adequate disaster relief.  It may also aid the organs
of the United Nations and the Security Council in putting
pressure on governments in situations like that following Cy-
clone Nargis, and it may entitle states to take reasonable coun-
termeasures against an uncooperative affected state.  With re-
spect to individuals, it also provides a principled basis for as-
serting that they have an absolute right to humanitarian
assistance, and may form part of the grounds for a post facto
claim for reparations.  This obligation does not solve all the
problems of international disaster relief, and in some cases
many people will die needlessly before this obligation can be
invoked.  However, it would provide an additional protection
to individuals against the mismanagement and neglect all too
often displayed in the aftermath of disasters.

VI. CONCLUSION

This paper proposes a basic rule for international disaster
assistance, which, from the vantage point of individual human
rights and human dignity, should seem long overdue.  Such a
rule would have at least three distinct effects on a situation like
Myanmar.  First, the rule’s arbitrariness standard creates a
framework within which the affected government must pub-
licly justify its conduct.  After Cyclone Nargis, the Myanmar
government stated that it would “welcome any assistance and
aid [that is] provided with genuine good will from any country

volvement by regional organizations, and somewhat less so for unilateral ac-
tion.  ICSS, supra note 37, at §§ 6.31-40. R

202. This essay does not discuss the erga omnes character of this obligation,
but debates in the Institut de Droit International provide a good point of depar-
ture for further discussion. INSTITUT DE DROIT INTERNATIONAL, supra note 79, R
at 161–68.
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or organization, provided that there are no strings attached
nor politicization involved.”203  The rule proposed here would
allow the government to deny aid offers that carried certain
untenable conditions, but it would force the government to
provide clear evidence and justifications for this statement.  As
other scholars have noted, a requirement for public justifica-
tion may have a positive impact on a state’s strategies.204  Sec-
ond, the rule firmly connects the denial of humanitarian assis-
tance to human rights, something that has not been done ex-
plicitly in any binding instrument.  The proposal could thus
fill a key gap in victims’ claims before national tribunals or
binding and non-binding international human rights bodies.
Finally, the rule provides an additional normative basis on
which the Security Council may act under Chapter VII of the
U.N. Charter to force a state to accept aid in extreme circum-
stances.205

But the discussion above also raises as many questions as it
answers.  Most importantly, the consequences for violating this
rule must be explored. Erga omnes obligations are said to enti-
tle all other states to take countermeasures, but it will be diffi-
cult to design countermeasures against a disaster-affected state
that do not further endanger the lives of the affected popula-
tion.  Moreover, it remains entirely plausible that international
law should sanction military intervention in some natural dis-
aster situations, particularly where the government is engaging
in genocide or crimes against humanity. In addition, the in-
creasing role of military actors in disaster response threatens
to blur the lines between assistance and intervention,206 and it

203. Mydans, supra note 5. R
204. See ABRAM CHAYES, THE CUBAN MISSILE CRISIS: INTERNATIONAL CRISIS

AND THE ROLE OF LAW 105-06 (1974) (noting that a government’s acceptance
of “the obligation of legal justification in any particular instance makes that
obligation harder to avoid the next time round.”).

205. Louis Henkin in 1995 noted the increasing tendency of the Security
Council to declare that human rights violations constitute threats to interna-
tional peace and security.  Henkin, supra note 35, at 43.  This tendency has R
only increased in the fifteen years since his writing. See generally JOSE ALVA-

REZ, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS 169-83 (2005).
206. The 2010 Haiti earthquake response saw contributions from thirty-

four national militaries, in addition to the U.N. peacekeeping force in the
country. GLOBAL HUMANITARIAN ASSISTANCE, GHA REPORT 2010, at 9
(2010).  The militarization of humanitarian assistance presents a relatively
novel and possibly alarming trend.  For general information on the chal-
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sharpens the question of whether rules governing state con-
sent to foreign aid should be different with respect to different
actors—other states, IOs, NGOs, etc.207  These questions, as
well as the range of operational aspects currently being investi-
gated by the International Federation of Red Cross and Red
Crescent Societies,208 deserve greater attention from interna-
tional legal scholars.

lenges posed, see generally SIPRI, supra note 52; David Fisher, Law of Interna- R
tional Disaster Response: Overview and Ramifications for Military Actors, 38 ISRAEL

Y.B. ON HUM. RTS. 115 (2008).
207. Specifically, it raises the question of whether the proposal to create a

“roster” of acceptable humanitarian organizations should be revived. See
Hardcastle & Chua, supra note 122 (raising the possibility of drafting an In- R
ternational Relief Convention).  This issue was also brought up at the 2009
proceedings of the International Law Commission.  See generally 2009 ILC
Report, supra note 18. R

208. See generally DESK STUDY, supra note 92. R



\\jciprod01\productn\N\NYI\43-2dr\NYI203.txt unknown Seq: 60 12-APR-11 17:42


