COMPETITION LAW IN THE MIDDLE EAST AND
NORTH AFRICA: THE EXPERIENCES OF
TUNISIA, JORDAN, AND EGYPT

PETER SPEELMAN*

I. INTRODUGTION ...ttt e e e 1227

II. THE CAast oF TunisiA: AN EARLY MOVER. ........ 1232
A.  The Process of Creating the Competition Law . ... 1232
B. Institutional Structure: The Council and the

Minister. . ... o 1236
C. Looking Forward ............................. 1238

III. THE CASE OF JORDAN: AN ATTEMPT AT
INTEGRATION . ...t iii it et 1239

A.  The Process of Creating the Competition Law . ... 1239
B. Institutional Structure: The Directorate, the

Commattee, and the Courts .................... 1242
C. Looking Forward ............................. 1244
IV. THE CaSE orF EGypT: A FALSE START ............. 1245

A.  The Process of Creating the Competition Law . ... 1245
B. Institutional Structure: The Authority, the

Manaster, and the Courts . ..................... 1248
C. Looking Forward ............................. 1249
V. COMPARING THE REGIMES . . ...................... 1250
A. Points of Convergence and Divergence .. ........ 1250

B. Looking Forward: How Each Regime Will Address
Competition Challenges. ....................... 1251

I. INTRODUCTION

Integrationist pressures of globalization have, in the last
few decades, had significant effects on political and economic
policies in the developing world. Many developing countries
have initiated processes of trade liberalization and interna-
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tional economic integration, in response to both domestic and
international pressures, and often in pursuance of economic
efficiency, development, and poverty reduction.! For an in-
creasing number of developing countries, one component of
this process of liberalization has been the adoption of a com-
petition regime. Over seventy-two formal competition regimes
have emerged around the world since 1998,2 and still other
countries have elements of competition law in their sectoral
regulatory bodies® or other government entities.

Two of the most longstanding and influential competition
regimes in the world are those in place in the United States
and European Union. Many developing countries have based
the design of their own competition regimes upon one of
these two frameworks.* Yet developing countries and econo-
mies in transition share a number of commonalities that often
require adjustments to accommodate their specific legal
frameworks, histories, cultures, and political backgrounds. It is
unrealistic, for example, to expect developing countries with
limited judicial resources to abandon existing legal
frameworks in favor of the private rights of action and proce-
dural frameworks that have made the criminalization of an-
ticompetitive behavior effective in the United States.> Adopt-
ing an unmodified E.U. framework would be similarly ineffec-
tive in most developing countries, as this system is dependent

1. See U.N. CONFERENCE ON TRADE & Drv., COMPETITION, COMPETITIVE-
NESS AND DEVELOPMENT: LEssons FrROM DeviLorING COUNTRIES, at 2, U.N.
Doc. UNCTAD/DITC/CLP/2004/1 (2004) (discussing the growing aware-
ness of competition law and policy in developing world); see generally R.S.
Kuemani, WorLb Bank, COMPETITION PoLicy AND PROMOTION OF INVEST-
MENT, Economic GROWTH AND POVERTY ALLEVIATION IN THE Least Coun-
TRIES (2007) (asserting that efficient markets benefit the poor).

2. Frédéric Jenny, Professor & Dir. of Int’l Relations, ESSEC Bus. Sch. in
Paris, Presentation on Globalization and Law: Session 5(2014) (on file with
author).

3. Common examples of sectoral regulators include authorities with
specific powers to address competition concerns in the telecommunications,
energy, or financial sectors. See César Coérdova-Novion & Deirdre Hanlon,
Regulatory Governance: Improving the Institutional Basis for Sectoral Regulators, 2
OECD ]J. o~ BUDGETING, no. 3, 2002, at 57, 66.

4. Fleanor M. Fox & Michal S. Gal, Drafting Competition Law for Develop-
ing Jurisdictions: Learning from Experience 9 (N.Y.U. Law & Econ. Working Pa-
pers, Paper No. 374, 2014).

5. Spencer Webber Waller, Neo-Realism and the International Harmoniza-
tion of Law: Lessons from Antitrust, 42 U. KaN. L. Rev. 557, 588 (1994).
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on a distinctly European tradition and culture of bureaucratic
expertise.®

Certainly the U.S. and E.U. systems comprise significant
benchmarks to be referenced in the development of new re-
gimes. Indeed, in many instances there are benefits to con-
verging with one of these two regimes, as such harmonization
may encourage foreign firms to; initiate foreign direct invest-
ment, imports, and other forms of engagement.” Yet these ad-
vantages must be balanced against factors specific to develop-
ing countries that could make a regime directly imported from
the United States or European Union ineffective and poten-
tially harmful.

Some of the most prevalent problems among developing
economies include high barriers to entry, high risk of capture,
lack of economic mobility, scarcity of capital, large informal
sectors, corruption, and pervasive state ownership and con-
trol.8 A competition regime could in theory alleviate some of
these problems, but only if it is designed to do so. With regards
to economic mobility, for example, many developing countries
are characterized by the exclusion of certain actors from sub-
sets of the economy dominated by political or social elites.?
These actors’ economic mobility, or ability to improve their
economic situation, could be increased by improving access to
these segments of the economy.'® U.S. competition law, how-
ever, would be ineffective in providing such access. Economic
mobility is not as severely limited in the United States, and the
system accordingly places less weight on access for marginal-
ized firms.!!

6. See id. at 589.

7. See Fox & Gal, supra note 4, at 7.

8. See Eleanor M. Fox, Competition, Development and Regional Integration:
In Search of a Competition Law Fit for Developing Countries 11 (N.Y.U. Law &
Econ. Research Paper Series, Working Paper No. 11-04, 2012) (comparing
the laissez-faire U.S. approach against the process-driven E.U. approach,
among other options, in light of the market problems developing countries
face).

9. See Bob Rikers et al., All in the Family: State Capture in Tunisia (World
Bank Policy Research Working Paper Series, Paper No. 6810, 2014) (describ-
ing how a small group of firms connected to the Ben Ali family dominated
the Tunisian economy, accounting for 1% of jobs while capturing an as-
tounding 21% of private sector profits).

10. Fox, supra note 8, at 10-11.
11. Id.
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The establishment of competition regimes in the Middle
East and North Africa (MENA) region is an interesting study
in this respect, as many MENA countries exhibit the problems
described above, have varying attachments to the United
States and the European Union, and have similar ambitions of
international economic integration. A significant competitive
advantage of the MENA region lies in its proximity to Europe
and access to European markets.!? Certain MENA countries,
however, also have a stake in access to U.S. markets, either di-
rectly or indirectly, through, for example, political conces-
sions.!3

Over the past few decades, the pressure to liberalize and
integrate has been compounded in the MENA region by both
external and internal factors. Externally, the ongoing integra-
tion of China, India, and smaller economic rivals (especially in
Latin America and Southeast Asia) into the global economy
has imposed significant pressure on MENA economies to re-
tain their competitive edge.!* Internally, a population surge
beginning in the 1980s has created a “youth bulge” aged 15-
24,'> which is now entering the labor force and putting pres-
sure on governments to create and maintain employment op-
portunities in an increasingly competitive global market.'¢

MENA economies share many characteristics relevant to
the design of a competition regime. Generally, the public sec-
tor in MENA economies is disproportionately large, a phe-
nomenon that is especially evident in Egypt.!” Markets are typi-
cally small, are composed of a limited number of sub-sectors,

12. Marcus Noranp & Howarp Pack, IsLam, GLOBALIZATION, aND Eco-
NOMIC PERFORMANCE. IN THE MipbpLe East 3 (2004).

13. See discussion of Qualifying Industrial Zones in both Jordan and
Egypt infra Sections I1I.A and IV.A.

14. NoLanp & Pack, supra note 12, at 3.

15. Barry Mirkin, Arab Spring: Demographics in a Region in Transition 7
(2013) (informally published by U.N. Dev. Programme Arab Human Dev.
Report Research Paper Series) (“A history of High fertility in the Arab re-
gion, six children per woman during the 1980s, has produced a youth bulge
aged 15 to 24 years. The number of youth more than doubled since 1980
and its share in the population is at an all-time high.”).

16. Id.

17. Lahouel Mohamed El Hédi, Competition Laws in MENA: An Assessment
of the Status Quo and the Relevance of a WIO Agreement 2 (Econ. Research Fo-
rum, Working Paper No. 200011, 2000).
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and are often captured by a small number of firms.'® In many
cases, these firms operate under the protection of the govern-
ment or a cadre of political elite.!® Finally, most MENA econo-
mies exhibit high market concentration with low import pene-
tration, problems that an effective competition regime has the
potential to address.20

In many ways the experiences of Tunisia, Jordan, and
Egypt are representative of the broader MENA experience
with competition law. Tunisia is a pioneer of competition law
in the region and is representative of the Maghreb experience;
Jordan is an example of a more recently adopted and gener-
ally well-regarded competition regime, and is partly represen-
tative of the Levant experience; Egypt is an example of a more
problematic regime, and is additionally relevant due to Egypt’s
size and prominence in the Arab MENA region.

These three economies have much in common. Food
manufacturing, for example, is the most important manufac-
turing sector in both Egypt and Jordan.?! Egypt and Tunisia,
meanwhile, are both highly specialized, to the extent that 50%
of value added and employment depend on just three sectors
in Tunisia, and on five sectors in Egypt.22 In each country, eco-
nomic activity is largely concentrated in one main city: Tunis,
Amman, and Cairo, respectively.?> Meanwhile rural regions re-
main economically depressed.?* In each economy, mark-ups
are high, the productivity growth rate is low, and markets are

18. Id. at 3.

19. Before the revolution, ousted President Ben Ali and the Trabelsi fam-
ily owned over 50% of the businesses in Tunisia. Walid Gani, Competition and
Poverty Reduction, Org. for Econ. Co-operation & Dev. [OECD] Global Forum
on Competition, q 6, OECD Doc. DAF/COMP/GF/WD (2013)10 (Jan. 17,
2013) [hereinafter OECD Tunisia Poverty Report]. See also Rikers, supra
note 9 (describing the astounding degree of industry capture in Tunisia).

20. El Hédi, supra note 17, at 4.

21. Lahcen Achy, Market Structure and Competition Policy in MENA Re-
gion, Presentation at the Project Launch Meeting of the Strengthening Con-
stituencies for Effective Competition Regimes in Select West African Coun-
tries 7Up4 Project 6-7 (June 19-20, 2008), www.cuts-ccier.org/7upd/En/ppt/
Comp_MENA_LahcenAchy.ppt.

22. Id. at 7.

23. JeaN-PiERRE CHAUFFOUR, FROM PoLiTiCAL. TO ECONOMIC AWAKENING
IN THE ARAB WORLD: THE PATH oF EcoNnomic INTEGRATION 289 (2013).

24. See OECD Tunisia Poverty Report, supra note 19, { 4 (noting that
“rural areas in inland regions are the most affected Tunisian zones by pov-
erty”).
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insufficiently exposed to foreign competition in terms of im-
port penetration.?> Each of these three countries has sought to
address some of these problems, in part, through the adoption
of a competition law.

This Note looks at competition law in the MENA region
through the lens of the Tunisian, Jordanian, and Egyptian ex-
periences, exploring the questions of why these three coun-
tries adopted a competition regime, what institutional struc-
ture each has assumed, what problems have emerged, and how
successful each regime has been in addressing these problems.
Part II of this Note focuses on the development of a competi-
tion law in Tunisia, Part III looks at the subsequent adoption
of a competition law in Jordan, and Part IV discusses the chal-
lenging process of enacting and instituting a competition law
in Egypt. The Note concludes by summarizing some of the
commonalities and differences between the three regimes, dis-
cussing steps that have been taken to address difficulties en-
countered in the adoption and implementation of competi-
tion law in these three countries, and analyzing proposals that
are likely to be most successful.

II. THE Cast oF Tunisia: AN EArRLY MOVER
A.  The Process of Creating the Competition Law

Tunisia is, in many ways, a pioneer in the realm of both
trade liberalization and competition law among Arab MENA
countries. Tunisia’s Competition and Prices Act of 1991 repre-
sented the first competition law in the region apart from
Israel.26 Tunisia was also the first Mediterranean country to
sign an Association Agreement with the European Community
(signed in 1995, entered into force in 1998).27 This agreement
sought to establish a free trade zone between Tunisia and Eu-
ropean Community members, and to attract European foreign
investment.?8 Aside from the Association Agreement, Tunisia
also acceded to a host of other international commitments,
notably the General Agreement on Tariffs and Trade (GATT)
in 1990 and a number of regional Arab free trade agreements,

25. Achy, supra note 21, at 16.

26. ManHer M. DasBaH, CoMPETITION Law AnND PoLicy IN THE MIbDLE
East 152 (2007).

27. Id. at 150.

28. Id.
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including the Greater Arab Free Trade Agreement
(GAFTA),?° the Arab Maghreb Union (AMU),%° and the Aga-
dir Agreement.?! Tunisia later also entered into a free trade
agreement with the European Free Trade Association
(“EFTA”), which entered into force in 2005.32 Each agreement
sought to increase Tunisia’s integration into the global trade
system, and signaled the country’s ambitions to augment its
trade connections with Europe and the Arab world.

The Association and the EFTA agreements both contain
very similar provisions holding anti-competitive agreements,
concerted practices, and abuse of dominance to be “incompat-
ible with the proper functioning” of the agreement.?® These
provisions undoubtedly influenced Tunisia’s decision to adopt
a competition regime, the process of drafting the initial frame-
work, and the subsequent development of the competition
law. Yet it is notable that tariffs were dismantled and a compe-
tition regime introduced well before the Association Agree-

29. Tunisia, along with 13 other Arab countries, was a founding member
of the GAFTA in 1997. The agreement sought to progressively remove tariff
and non-tariff trade barriers among member countries. Javad Abedini & Ni-
colas Péridy, The Greater Arab Free Trade Area (GAFTA): An Estimation of
Trade Effects I (June 2, 2007) (unpublished manuscript) http://econom-
ics.ca/2007/papers/0300.pdf.

30. Tunisia, along with 4 other Maghreb countries was a founding mem-
ber of the AMU in 1989, well before the GAFTA. The Union is focused on
Maghreb economic integration. Michele Bigoni, The Union of the Arab
Maghreb and Regional Integration: Challenges and Prospects, EUR. PARLIAMENTARY
Res. SeErv. BLoc (Jan. 16, 2014), http://epthinktank.eu/2014/01/16/the-
union-of-the-arab-maghreb-and-regional-integration-challenges-and-pros-
pects/.

31. The Agadir Agreement, between Tunisia, Jordan, Morocco, and
Egypt, was concluded in 2004. The aim the agreement was to establish, in
conformity with the GAFTA and E.U. Association Agreements, a common
free trade area among Arab-Mediterranean states. Steffen Wippel, The Aga-
dir Agreement and Open Regionalism 8-10 (EuroMeSCo, Working Paper No.
45, 2005).

32. Id; Free Trade Agreement between the States of the European Free
Trade Association and the Republic of Tunisia, art. 45(2), Dec. 17, 2004,
http:/ /www.efta.int/media/documents/legal-texts/free-trade-relations/ tu-
nisia/EFTA-Tunisia%20Free %20Trade % 20Agreement%20EN.pdf [herein-
after Tunisia-EFTA Free Trade Agreement].

33. Euro-Mediterranean Association Agreement between the Member
States of the European Communities and the Republic of Tunisia, art. 36,
July 17, 1995, 1998 O.J. (L 97) 2 [hereinafter Tunisia-EC Association Agree-
ment]; Tunisia-EFTA Free Trade Agreement, supra note 32, at art. 17.
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ment came into force.3* This was in part due to the country’s
adoption of a structural adjustment program in 1986.%5 The
program entailed tariff reductions, import restrictions, and
the privatization of a large number of state-owned enter-
prises.?6 While Tunisia’s need to meet future international ob-
ligations and its desire to attract foreign trade and investment
had some role in the adoption of a competition regime, a pro-
cess of economic liberalization was already well underway; the
competition law was seen as an integral part of this reform pro-
cess.37

Tunisia justifies its competition law based on both an ac-
knowledged failure of the state-control model and its aspira-
tions to create a free trade zone with the EFTA.38 According to
one Organization for Economic Cooperation and Develop-
ment (OECD) report, Tunisia recognized the potential bene-
fits of a competition regime both in terms of efficiency and
economic integration, but also in terms of indirect benefits
through economic growth and poverty reduction.?® An under-
standing that competition is not an end in-and-of itself—that
social objectives can justify economic exceptions—bolsters this
broader perception of benefits.#® This position is reflected in
Tunisia’s competition regime, which allows for derogations
based on public policy. This model recognizes that to the ex-
tent the competition law is designed to promote such ultimate
objectives as economic efficiency or equitable opportunity for

34. DABBAH, supra note 26, at 151.

35. Mohamed Ayadi & Wided Mattousi, Scoping of the Tunisian Economy 4
(U.N.U. World Inst. for Dev. Econ. Research, Working Paper No. 2014/074,
2014).

36. Id. at 1, 4.

37. DaBBAH, supra note 26, at 152-53.

38. See Ghazi Jeribi, Obstacles Encountered by the Tunisian Competition Coun-
cil in Fulfilling Its Mission, Org. for Econ. Co-operation & Dev. [OECD]
Global Forum on Competition, 1] 3-4, OECD Doc. CCNM/GF/COMP/
WD(2004)15 (Feb. 2, 2004) (explaining that the model of state-controlled
private investment, regulation of distributive trade, and limited imports
proved “incapable of driving the economy to a higher level or of improving
the living conditions of the population.”) [hereinafter OECD Tunisia Devel-
opment Report].

39. OECD Tunisia Poverty Report, supra note 19, 1 9 (“Tunisian compe-
tition policy has not a direct impact on poverty. It has a direct impact on
consumer’s welfare, which in turn, contributes in reducing poverty level.
[sic]”).

40. OECD Tunisia Development Report, supra note 38, 11 9, 14, 18.
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small firms, derogations should be permitted where enforce-
ment of the law would not promote these objectives.*!

Tunisia’s competition law is based largely on the French
Ordinance of 1986 and European competition law, as re-
flected in its emphasis on free price setting and its administra-
tive institutional framework.4? The original law covered all
concerted practices and agreements restricting competition,
which is similar to Article 101(1) of the Treaty on the Func-
tioning of the European Union (TFEU).*® It also covered
abuse of dominance, similar to Article 102 of the TFEU.4* The
law was later expanded to cover mergers and vertical agree-
ments.*® The law provides a number of important exceptions

41. Id. at 11 9, 12. See Fox, supra note 8, at 10~11 (noting that competi-
tion law can be used to empower marginalized firms).

42. DaBBAH, supra note 26, at 153. The French Ordinance of 1986 signif-
icantly reformed the existing French competition regime by removing the
power of the government to set prices, and by divesting substantial competi-
tion powers from the Minister to a new independent administrative author-
ity, the Competition Council. Frédéric Jenny, France: 1987-94, in PETERSON
InsT. FOR INT'L Econ., GLoBAL COMPETITION PoLicy 87, 87-88 (Edward M.
Graham & J. David Richardson eds., 1997) The Tunisian law had similar
aims.

43. The Tunisian Competition and Prices Act of 1991 prohibits “con-
certed actions and express or tacit agreements which seek to prevent, restrict
or distort market competition,” if designed to hamper free pricing, restrict
other firms’ access, control production, or fragment markets (among other
aims). Loi 91-64 du 29 juillet 1991 relative 4 concurrence et aux prix [Law
91-64 of July 29, 1991 on Competition and Prices], art. 5, JoURNAL OFFICIEL
pE LA ReérusLiQue TunisienNe [J.O.] [Ofricial.  Gazerre ofF Tuni-
sia] hereinafter Law 91-64 of 1991 (Tunisia)], Aug. 6, 1991, p. 1393. Article
101(1) of the TFEU prohibits “all agreements between undertakings, deci-
sions by associations of undertakings and concerted practices” which have as
their object price fixing, placing other parties at a competitive disadvantage,
or limiting production (among other aims). Consolidated Version of the
Treaty on the Functioning of the European Union art. 101(1), May 9, 2008,
2008 O. (C 115) 47 [hereinafter TFEU].

44. See Law 91-64 of 1991 (Tunisia), supra note 43, art. 5 (prohibiting
“abuse of a dominant position on the domestic market or on a substantial
portion of that market, or abuse of the state of economic dependence of a
client or supplier”); TFEU, supra note 43, art. 102 (prohibiting “any abuse by
one or more undertakings of a dominant position within the common mar-
ket or in a substantial part of it,” but containing no explicit mention of eco-
nomic dependence).

45. An exemption procedure was adopted for vertical agreements,
though there remains some confusion as to whether exemptions are gov-
erned by a “rule of reason.” DasBaH, supra note 26, at 155-56.
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to general competition principles. Prices are to be set by the
“free play of competition,” except in the case of essential
goods or in sectors long dominated by monopoly or procure-
ment problems, requiring state intervention to set a fair
price.*® Exemptions are also granted in cases of collusion or
abuse of dominance where such practices “generate[ ] eco-
nomic or technical progress and provide[ ] consumers with a
fair share of the resulting benefit or profit.”47 Finally, mergers
are subject to the discretion of the Minister of Trade, based on
whether a dominant position is likely to be created or
strengthened.*8

B. Institutional Structure: The Council and the Minister

Enforcement of the competition law is essentially adminis-
trative, entrusted to a Competition Council, which is vested
with decision-making and advisory functions.?® The Council is
composed of thirteen members of diverse backgrounds, rec-
ommended by the Minster of Trade and approved by the Pres-
ident.?® The chair of the Council must be a judge or someone
otherwise qualified.?! Cases may be brought before the Coun-
cil upon referral by the Minister of Trade, firms, professional
organizations, registered consumer organizations, or the
Chambers of Agriculture, Commerce, or Industry.>? In decid-
ing cases, the Council has the power to impose fines, order the
closure of firms, and grant injunctions; interim measures can
also be granted in extreme cases.5® The Council is able to refer
cases to a prosecutor to initiate criminal charges against an
individual,?* and all decisions are appealable to the Adminis-
trative Court’.%®

46. OECD Tunisia Development Report, supra note 38,  13.

47. DaBBAH, supra note 26, at 155.

48. Id. at 156.

49. Id. at 157-58.

50. Id. at 157.

51. Id. (for example a person qualified in economics, competition, or
consumer protection).

52. Id. at 158.

53. The power to close firms is closely related to the Council’s injunctive
powers, as it is limited to a three-month period, during which the firm must
amend its practices to conform to the competition law. Id. at 158-59.

54. Law 91-64 of 1991 (Tunisia), supra note 43, art. 20.

55. Id. art. 21.
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While the above functions appear to be a substantial grant
of power to the Council, it should be noted that the Minister
of Trade retains significant control over the Council. The Min-
ister has influence over the composition of the Council
through his power to recommend members®® and refer
cases.” The Council has some power to initiate proceedings
itself, upon recommendation by the general rapporteur.38
This power was only added, however, in 1999.5° The Council’s
advisory function on draft laws and regulations remains sub-
ject to referral by the Minister,%° who also retains extensive
powers to authorize mergers, grant exemptions, and take
emergency measures in a crisis or abnormal situation.®!

Tunisia’s commitment to the flexible adoption of compe-
tition rules, with due deference to the socioeconomic impera-
tives of the state, is arguably reflected in the structure of the
regime.5? Notable examples of such flexibility include the pos-
sibility of exemptions, the Minister’s discretion with regard to
mergers, the non-applicability of free-pricing to essential
goods and services, the ability of the government to set prices
in cases of monopoly or procurement problems, the availabil-
ity of emergency measures, and the delegation of authority to
the Minister of Trade.5® Yet it is possible that such provisions
undermine the integrity of competition principles and the in-
dependence of the Council.

The Council was also not very active during its first ten
years in existence, on average handling four cases per year.6+
This low level of activity is attributable to a number of factors.
Tunisia has stressed the importance of gradual implementa-
tion; it has also acknowledged that the first ten years of the
Council’s operation highlighted the limits imposed by the un-

56. Id. art. 10.

57. Id. art. 11.

58. Id. The general rapporteur is an individual, appointed by decree of a
judge or certain other officials, responsible for coordinating, monitoring,
controling and supervising the work of all other rapporteurs, as well as carry-
ing out other tasks assigned him by the chariman of the Council. Id. art. 13.

59. DasBaH, supra note 26, at 158.

60. Law 91-64 of 1991 (Tunisia), supra note 43, art. 9.

61. DasbaH, supra note 26, at 160.

62. OECD Tunisia Development Report, supra note 38, q 12.

63. Law 91-64 of 1991 (Tunisia), supra note 43, arts. 3-4.

64. DaspaH, supra note 26, at 161.
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familiarity of economic actors with the role and value of com-
petition law.65 Consumer organizations and the Chambers of
Agriculture, Commerce, and Industry, for example, did not
file a single petition with the Council during the first ten years
of its existence.®¢ This is significant, given the Council’s proce-
dural reliance on referrals to initiate investigations. There was
also substantial confusion as to the difference between anti-
competitive practices and unfair competition, the latter falling
outside the scope of the Council.®?

C. Looking Forward

Tunisia has made consistent efforts to address these
problems and to develop the capacity of its competition re-
gime. As mentioned above, the law has been amended a num-
ber of times to integrate new functions, such as merger review
and vertical agreements.58 The Council’s scope was expanded
in 1999 to give it the discretion to continue investigating cases
even after a complaint has been withdrawn, as well as to inves-
tigate anti-competitive practices in markets directly linked to a
case already before the Council.®® In 2003 the Council
adopted a whistle-blower program, encouraging firms to coop-
erate in reporting violations in the hope of receiving some le-
niency from the Council.”® From 2002 to 2003, the Council
issued a set of opinions that helped clarify the distinction be-
tween anti-competitive behavior and unfair competition.”! Fi-

65. OECD Tunisia Development Report, supra note 38; U.N. Conference
on Trade and Development, Voluntary Peer Review of Competition Policy: Tuni-
sta, Y 69-70, U.N. Doc. UNTAD/DITC/CLP/2006/2 (2006) (recom-
mending the Council strengthen the culture of competition among consum-
ers and companies through advocacy (media, seminars, brochures for com-
panies)) [hereinafter UNCTAD Tunisia].

66. DaBBAH, supra note 26, at 161.

67. See id. at 161 (explaining that 60% of all cases brought before the
Council in the first ten years were held to be outside the Council’s jurisdic-
tion); OECD Tunisia Development Report, supra note 38, 1 34.

68. OECD Tunisia Development Report, supra note 38, { 15 (explaining
that (as of 2004) the law had been typically amended every 3 years).

69. DasBaH, supra note 26, at 158.

70. Id. at 159.

71. OECD Tunisia Development Report, supra note 38, 11 5 & 8 n.15
(Case No. 9/93 (Conseil de la Concurrence [Competition Council] Sept. 25,
2002) and Case No. 2143 (Conseil de la Concurrence [Competition Coun-
cil] Oct. 25, 2003)).
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nally, the Council has been active in its advisory capacity, pro-
moting awareness of the function and importance of competi-
tion law through engagement with the media, annual reports,
seminars, symposia, and, creatively, injunctions requiring the
publication of the Council’s decision by a party found to be in
violation of the law.7?

Perceptions of Tunisians regarding the value and func-
tion of competition law are mixed. One targeted survey of
Tunisian stakeholders in the private, public, and legal sectors
found that 83% of respondents considered Tunisians to have
average or below average familiarity with competition law.73
When asked to evaluate the effectiveness of the Competition
Council, respondents were, when taken as an average of all
three sectors, satisfied, though private sector respondents were
on average dissatisfied,” suggesting the Council may not be
working as well as generally perceived by the public.

III. THE CASE OF JORDAN: AN ATTEMPT AT INTEGRATION
A.  The Process of Creating the Competition Law

Jordan undertook a millennial economic reform program
staring in 2000, one year after King Abdullah II ascended the
throne, pushing an agenda of economic liberalization.”> After
a number of false starts, Jordan successfully adopted a compe-
tition law in 2004, as a part of this reform program.”® As in the
case of Tunisia, Jordan had signed an Association Agreement
with the European Union in 1997 (entered into force in
2002), as well as a free trade agreement with the EFTA (signed
in 2001, also entered into force in 2002).77 These agreements
contained virtually identical provisions stipulating that anti-
competitive agreements, concerted practices, and abuse of
dominance are incompatible with the agreement to the extent

72. DaBBAH, supra note 26, at 162-63.

73. AraB CTR. FOR THE Drv. oF THE RuLE oF Law & INTEGRITY, MENA
COMMERCIAL LAW STRENGTHENING ProjECT: ComMpETITION LAW 1IN Tunisia 20
(2009).

74. Id. at 24.

75. DaBBAH, supra note 26, at 168.

76. Law No. 33 of 2004 (The Competition Law), AL-JARIDAH AL-RAsMIVAH,
no. 4673, Sept. 1, 2004 (Jordan) [hereinafter Law No. 33 of 2004 (Jordan)].

77. DasBaH, supra note 26, at 170.
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they affect trade between Jordan and E.U. members.”® Jor-
dan’s adoption of a competition law is closer in date to the
coming into force of the Association and EFTA agreements
than in the case of Tunisia. It is worth noting, however, that
Jordan had twice before attempted to adopt a competition
law,”® suggesting the impetus did not derive wholly from Jor-
dan’s international obligations.?® Jordan attempted in 1995
and 1998 to enact a competition law, yet both these attempts
failed.®' These failures were in part due to the heavy-handed-
ness of the government in shaping a competition framework
that was overly-ambitious and heavily based on foreign systems,
giving undue regard to Jordan’s context and capacity.3? The
successful 2002 framework drew heavily from the Tunisian ex-
perience.83

Jordan frames the importance of competition law both in
terms of support for economic corrective programs and inter-
national integration, with its attendant commitments.®* In
contrast to Tunisia and Egypt, Jordan’s economy is character-
ized by a scarcity of resources—it does not face significant
problems of monopolization or state control.8® Yet competi-
tion law remains essential insofar as it allows Jordan to pro-
mote and maintain the international integration essential to

78. Euro-Mediterranean Association Agreement between the Member
States of the European Communities and the Hashemite Kingdom of Jordan
art. 53(1) (a)-(b), Nov. 24, 1997, 2002 O.]. (L 129) 15(entered into force May
1, 2002) [hereinafter Jordan-EC Association Agreement]; Free Trade Agree-
ment between the States of the European Free Trade Association and the
Hashemite Kingdom of Jordan, art. 18(1) (a)-(b), June 21, 2001, http://www
.efta.int/media/documents/legal-texts/free-trade-relations/Jordan /EFTA-
Jordan%20Free%20Trade%20Agreement.pdf [hereinafter Jordan-EFTA
Free Trade Agreement] (entered into force Sept. 1, 2002).

79. DaBBaH, supra note 26, at 172.

80. Although it should also be noted that a General Cooperation Agree-
ment, signed in 1977, preceded the Association Agreement. Id. at 170.

81. Id. at 172.
82. Id.
83. Id.

84. Competition, State Aids and Subsidies: Contribution from Jordan, Org. for
Econ. Co-operation & Dev. [OECD], Global Forum on Competition, 1 3-4,
OECD Doc. DAF/COMP/GF/WD(2010)41 (Jan. 29, 2010) [hereinafter
OECD Jordan Competition Report].

85. DABBAH, supra note 26, at 169.
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its service economy.®¢ Jordan is also unique from Tunisia in
that it has long been dependent on foreign support, which has
meant greater reliance on the United States than in the case of
many Maghreb countries.?” Jordan’s Qualifying Industrial
Zones illustrate this relationship. In 1997, Jordan signed an
agreement with the United States and Israel to the effect that
goods produced in certain zones in Jordan, with an input of
Israeli resources, would enjoy duty and quota-free access to
U.S. markets.®® This agreement has had the effect of both in-
creasing exports to the United States and increasing foreign
investment in the qualifying zones, as a means through which
investors can indirectly gain access to U.S. markets.®°

Not surprisingly, given the importance of the Tunisian ex-
perience in the drafting and implementation of the 2002
law,%¢ there are many similarities between the scope and appli-
cation of the two competition regimes. The Jordanian law ap-
plies to anti-competitive practices and abuse of dominance in
much the same way as the Tunisian law.”! With respect to
mergers, the discretion to approve is similarly vested with the
Minister of Trade and Industry.??2 The same is true of exemp-
tions for anti-competitive practices or abuse of dominance.
Such exemptions are to be decided by the Minister based on

86. Id. at 173 (explaining that the competition law was perceived as a tool
to achieve objectives “at the heart of [Jordan’s] declared policy of economic
openness.”); Synopsis of International Workshop on Jordan’s New Draft
Competition Law: Achievement Made, Improvement Required, Konrad-
Adenauer-Stiftung (Oct. 4, 2010) [hereinafter KAS Workshop] (conference
held Sept. 27, 2010) (on file with author). See also The Economy, THE EmBAssy
of THE HasHeMITE KINGDOM OF JOrRDAN 1IN WASHINGTON, D.C,, http://www
Jjordanembassyus.org/page/economy (last visited Apr. 22, 2016) (explain-
ing that the service sector constitutes 67.6% of the country’s GDP).

87. DaBBaH, supra note 26, at 169.

88. Id. at 171.

89. Id. at 172.

90. Id.; Luna AsBabli, Jordan, in CONSUMER Unrty & TrusT Society INT'L,
COMPETITION REGIMES IN THE WORLD — A CiviL Sociery RerorT 1-7 (rev.
2012) (explaining how in the early days of implementation, the Directorate,
judges, and prosecutors benefited from the experience of Tunisian experts
through training programs on the Tunisian system, visits with Tunisian offi-
cials, and the annual reports of the Tunisian competition authorities).

91. Although notably the Jordanian system omits any reference to effect
on trade. DaBBaH, supra note 26, at 174-75.

92. While there are no specific criteria, the decision must be reasoned
and published. Id. at 176.
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whether they will improve the competitive ability of enter-
prises or production and distribution systems, whether they
will benefit the consumer, and whether they will lead to tech-
nical or economic progress.®® While the decision lies with the
Minister, it must be based on the recommendation of the Di-
rectorate, a body discussed further below.?* As in the Tunisian
(and French) system, emphasis is given to the principle of free
pricing, though derogations are allowed for basic commodities
and exceptional circumstances.?®

B. Institutional Structure: The Directorate, the Committee,
and the Counrts

The institutional structure of the regime involves three
separate entities: the Competition Directorate, the Committee
for Competition, and the courts. The Directorate is analogous
to the Tunisian Council,*¢ with some key differences. The Di-
rectorate has the power to investigate on the basis of received
complaints or of its own initiative. It also has the power to par-
ticipate in the legislative process as it relates to competition,
and to engage in general advocacy through training, seminars,
publications, and other means.®” Finally the Directorate is re-
sponsible for receiving applications for mergers, and for pre-
paring reports, recommendations, and draft decisions relating
to those applications.?® The ultimate decision on whether to
approve or deny a merger, however, lies entirely with the Min-
ister.9?

Unlike the Tunisian Council, the Directorate does not
have the power to reach a decision regarding complaints of
anticompetitive behavior. The findings of the investigation are
presented to either the Minister or the courts, as the case may
be.!'%° The Directorate is not included in the list of entities en-
titled to present competition-related complaints to the public

93. Id. at 179.

94. Id. at 179, n. 32.

95. OECD Jordan Competition Report, supra note 84, 7.

96. The main body responsible for receiving complaints of anticompeti-

tive practices in Tunisia. See discussion supra Section IL.B.

97. DaBBAH, supra note 26, at 181-82.

98. Law No. 33 of 2004 (Jordan), supra note 76, art. 12.

99. Id. art. 11.
100. Id. art. 12(A)(4).
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prosecutors. ! It may be asked by the courts, however to con-
duct an investigation related to complaints received from enti-
ties that are allowed to present such complaints, which include
the Minister, private-sector enterprises, injured parties, con-
sumer protection groups, certain government Chambers, un-
ions, and sectoral regulatory agencies.!02

The Committee for Competition, meanwhile, is an advi-
sory and consultative body charged with policy formation and
general competition strategy.!?® The Committee is chaired by
the Minister, while the remaining seats are occupied by a vari-
ety of government officials, heads of sectoral regulatory bod-
ies, one consumer advocacy representative, and three persons
of relevant expertise.!%* The Minister also has the power to in-
vite non-voting individuals to any specific meeting, reinforcing
the dominance of the Minister over this body.19%

Finally, the courts are responsible for the adjudication of
competition investigations. Actions are brought by the Attor-
ney General, and the Minister is directed to appear as a
party.'%6 The law does not establish any permanent specialist
body to adjudicate competition claims. The Amman Court of
First Instance'%7 was the only court competent to hear compe-
tition cases for the first two years following the law’s enact-
ment.'%® At present, any competent court of first instance has
jurisdiction to hear such cases, within which one or more
judges, having received special training, are to be nominated
to hear competition cases.!?® Three judges within the Amman
Court of First Instance were nominated to handle these cases
and received special training in competition law.!'® Exemp-

101. Id. art. 17(A).

102. Id. art. 17(A), (C).

103. Id. art. 14(C).

104. DaBBAH, supra note 26, at 182.

105. DaBBaH, supra note 26, at 182-83.

106. DaBBAH, supra note 26, at 184.

107. The Amman Court of First Instance is empowered to conduct initial
review and hear the facts of a case.

108. Law No. 33 of 2004 (Jordan), supra note 76, art. 16(B). Note also that
mergers bypass this court on appeal.

109. Id. art. 16(D).
110. DaBBaH, supra note 26, at 183.
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tions and merger decisions, as in the case of Tunisia, are made
by the Minister, though all decisions are appealable.!!!

The Directorate has ostensibly sought to limit the number
of cases before it in order to conduct thorough investigations
with limited resources.''? In the years following the Director-
ate’s formation, only a few complaints were brought: a cartel
allegation in the aluminum industry, a predatory pricing alle-
gation in the vehicle spare parts industry, and an abuse of
dominance allegation in the dairy industry.'' In each of these
cases, the Directorate found no violations.!!* The Directorate
has been more active in the area of exemptions and merger
petitions,!'> and consultations.''® The Directorate has charac-
terized its work as diverse, showing a general awareness of the
function and importance of the competition regime, and dem-
onstrating the capability of the Directorate itself to handle sen-
sitive cases.’1”?

C. Looking Forward

One of the primary concerns regarding the function of
the competition regime, has remained the lack of indepen-
dence of the Directorate from the Ministry of Trade and In-
dustry.''®8 One aspect of this concern is, naturally, the danger
that the Directorate will not have sufficient freedom to ade-
quately research issues and draw its own conclusions—that it
will effectively act as an organ of the Ministry. Another aspect
of this lack of independence is the potential concern of for-
eign firms who do not want their private information for-
warded to the Ministry of Trade.!!?

111. Cases are appealable to the Court of Appeal and Court of Cassation;
exemptions and mergers are appealable the Supreme Court of Justice. Id.

112. Id. at 187-88.

113. Asbapi, supra note 90, at 5.

114. Hd.

115. While decided by the Minister, merger petitions are received by the
Directorate. In the years following enactment, the Directorate received one
merger application and three exemption petitions, in the areas of steel, tour-
ism, and energy. Id. at 4.

116. The Directorate has provided consultations in the areas of cement,
the meat industry, potash, and steel. Id. at 5.

117. DasBaH, supra note 26, at 188.

118. See id. at 190-91.

119. KAS Workshop, supra note 6, at 4.
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On a purely procedural level, governments and Ministe-
rial positions in Jordan are notoriously short-lived.'?? Substan-
tial responsibility to define Jordan’s competition strategy and
operation is vested in a position that is constantly changing
hands, creating long-term problems for the direction and con-
tinuity of the regime.

Despite challenges in terms of resources and indepen-
dence, the regime has established itself as an effective compe-
tition authority in the MENA region. This success is in no
small part due to effective consultations with the Tunisian
Council in the drafting of the 2002 law and in the launch and
operation of the Jordanian Directorate. Also notable has been
the Directorate’s restraint in attempting to limit its scope and
caseload in light of its limited resources and evolving exper-
tise. 12!

IV. THE Case oF EGypT: A FALSE START
A.  The Process of Creating the Competition Law

The experience of Egypt in enacting a competition re-
gime has been less successful than that that of Tunisia or Jor-
dan. National and international pressures beginning in the
1990s led some to argue the necessity of some form or compe-
tition law.!?2 Egypt undertook a structural adjustment pro-
gram in 1991 and a privatization program in 2006-2007; both
met with very limited success.'?® By the late 1990s, Egypt was
keenly feeling the pressures of globalization.!?* During this pe-
riod, Egypt was also in the process of shifting its orientation
from the United States to the European Union as a preferred

120. DaBBAH, supra note 26, at 168-69.

121. Id. at 187-88, 188 n.70.

122. Bahaa Ali El Dean & Mahmoud Mohieldin, On the Formulation and
Enforcement of Competition Law in Emerging Economies: The Case of Egypt 2-3
(The Egyptian Ctr. for Econ. Studies, Working Paper No. 60, 2001) (describ-
ing the need for a competition law in Egypt given the growing role of the
private sector, the country’s international integration, and the need to at-
tract and regulate multinationals).

123. DasBaH, supra note 26, at 237-38. This may be attributable to a num-
ber of factors, including Egypt’s long history of Nasserism and a deep skepti-
cism of any foreign intervention.

124. Noland & Pack, supra note 12, at 2-5.
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trading partner.'?® As in the case of Tunisia and Jordan, Egypt
had signed an Association Agreement with the European
Union, entering into force in 2004.'26 Egypt had also signed a
Declaration of Cooperation with EFTA member states in 1995,
with the hope that it would eventually develop into a free trade
agreement.'2” The Association Agreement contained the stan-
dard provisions requiring competition rules compatible with
the European Union on anti-competitive agreements, con-
certed practices, and abuse of dominance.!28

While the need to introduce competitive forces into the
economy was generally accepted, the need for a competition
law, as opposed to only a competition policy, was disputed.!??
Even accepting the need for a competition law, either to meet
international obligations or stimulate competition domesti-
cally, there was disagreement as to the content and implemen-
tation of the law.!3¢ Despite some reluctance by the govern-
ment, the law that was eventually adopted was framed in terms
of an affirmative duty to fight and eradicate harmful anti-com-
petitive behavior and abusive conduct, and to facilitate Egypt’s
transition from a state-controlled to a market-based econ-
Omy. 131

125. Although the United States would remain a significant influence in
Egypt, through foreign aid as well as through a Qualifying Industrial Zone
agreement similar to that concluded with Jordan.

126. DaBBAH, supra note 26, at 239. This agreement replaced a Coopera-
tion Agreement, as in the case of Jordan.

127. Id. at 238. Egypt did ultimately sign such an agreement in 2007. Free
Trade Agreement between the States of the European Free Trade Associa-
tion and the Arab Republic of Egypt, 27 Jan. 2007, http://www.efta.int/me-
dia/documents/legal-texts/free-trade-relations/egypt/EFTA-
Egypt%20Free%20Trade %20Agreement.pdf [hereinafter EgyptEFTA Free
Trade Agreement].

128. Euro-Mediterranean Association Agreement between the Member
States of the European Communities and the Arab Republic of Egypt, art.
34, Apr. 21. 2004, 2004 O.]. (L 304) 38 [hereinafter Egypt-EC Association
Agreement].

129. Ahmed Farouk Ghoneim, Competition Law and Competition Policy: What
Does Egypt Really Need? 13 (Econ. Research Forum, Working Paper No. 0239,
2002), https://www.alexandria.unisg.ch/export/DL/22316.pdf. Competi-
tion law is merely one possible component of a broader competition policy,
which could include such elements as competition advocacy, consumer pro-
tection laws, anti-dumping policies, firm registration practices, and other
measures.

130. DaBBaH, supra note 26, at 240-42.

131. Id. at 242.
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The 2005 Law on the Protection of the Freedom of Com-
petition!®2 was both hugely ambitious and poorly drafted.
Substantial gaps exist regarding the scope of the act, the pen-
alties imposed, and the institutional structure of the competi-
tion authority. Generally, the law ambiguously covers activities
that harm “freedom of competition.”!33 Specifically, the law
applies to instances of collusion, abuse of dominance, and
mergers.'> The law applies to actions occurring in Egypt or
occurring elsewhere and affecting freedom of competition
within Egypt. However, the basis for extraterritorial jurisdic-
tion is uncertain, as is Egypt’s ability to apply it.!3> Notably, in
contrast to the Tunisian and Jordanian systems, public firms
are not within the scope of the law.!36

The criteria for merger control are virtually absent, which
is especially curious given that an earlier draft of the bill con-
tained an entire chapter on mergers.!? The fines are relatively
low and their applicability to firms and individual offenders is
unclear, with the possibility of higher fines being levied on an
individual than the firm on behalf of which that individual was
acting.'®® As in the case of Tunisia and Jordan, prices are to be
set by the free play of competition, with possible exceptions
for “essential products.”!39 In contrast to Tunisia and Jordan,
however, no indication is given as to what constitutes an essen-

132. Law No. 3 of 2005 (Law on the Protection of Competition and the
Prohibition of Monopolistic Practices), Al-JARIDAH AL-Rasmivan, vol. 10, 15
February 2005, p. 5 (Egypt) [hereinafter Law No. 3 of 2005 (Egypt)].

133. DasBBAH, supra note 26, at 243.

134. Articles 6 and 7 prohibit collusion; Article 8 prohibits abuse of domi-
nance; Article 11(2) charges the Authority with receiving merger applica-
tions. Law No. 3 of 2005 (Egypt) supra note 132.

135. DaBBAH, supra note 26, at 244,; TRADE-RELATED AsSISTANCE CTR., AM.
CHaMBER OF COMMERCE IN EGyrT, REPORT ON THE SEMINAR: COMPETITION
Law anp Pouricy v EGyer 12 (2006) (arguing that the Egyptian Competition
Authority is not equipped to deal with issues of extraterritoriality, and
should confine itself to domestic competition issues) [hereinafter TRAC
Egypt].

136. DaBBAH, supra note 26, at 244; KAS Workshop, supra note 86, at 4.

137. DaBBaH, supra note 26, at 258; TRAC Egypt, supra note 135, at 14
(explaining that the Egyptian law is unusual in its failure to address merger
controls aside from a post-deal notification requirement and a vague
criminalization of monopolistic practices).

138. Law No. 3 of 2005 (Egypt) supra note 132, arts. 22-23.

139. Id. art. 10.

Imaged with Permission of N.Y.U. Journal of International Law and Politics



1248 INTERNATIONAL LAW AND POLITICS [Vol. 48:1227

tial product, or on what basis the decision must rest—pure
competition considerations or public policy.!*?

B. Institutional Structure: The Authority, the Minister,
and the Courts

The Egyptian Competition Authority is vested with the
power to receive complaints and merger notifications, conduct
investigations, engage in advocacy, and order firms to amend
their behavior.'*' The board that manages the Authority is
composed of fifteen diverse members, including representa-
tives from the State Council, various concerned Ministries, in-
dustry, and unions, as well as a number of specialists and ex-
perts.'#2 The Authority is able to open investigations of its own
initiative or in response to a complaint, yet it is up to the
courts to render a binding decision and, if necessary, impose
penalties.!** Significantly, only the Minister of Trade and In-
dustry has the power to forward a matter to the courts, as well
as the power to reach a settlement at any point during the pro-
ceedings.!** This mechanism essentially allows the Minister to
resolve a complaint without resorting to full adjudication by
the Egyptian courts, which are notoriously under-resourced
and over-worked. This ability to bypass both the Authority and
the courts sheds serious doubt on the independence of the
competition regime, given the susceptibility of the Minister to
lobbying efforts and the history of corruption and cronyism in
the Egyptian government.!'*®

Another significant shortfall of the competition regime is
the requirement of actual intention to violate the law in cases
of horizontal or vertical agreements.!*6 This is a seemingly un-
necessary burden, especially on a young and resource-con-

140. Hd.

141. DaBBAH, supra note 26, at 246.

142. Law No. 3 of 2005 (Egypt) supra note 132, art. 12.

143. Id. arts. 20-21.

144. DaBBaH, supra note 26, at 247.

145. See, e.g., Hamouda Chekir & Ishac Diwan, Crony Capitalism in Egypt, 5
J. GroBaLizaTion & Dev. 177 (2014) (describing the pervasiveness of corrup-
tion and cronyism among business elites and government officials in Egypt).

146. Law No. 3 of 2005 (Egypt) supra note 132, art. 6 (“Agreements or
contracts between competing Persons in any relevant market are prohibited
if they are intended to cause any of the following . . . ."”) (emphasis added).
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strained authority.!4? Finally, the Act’s applicability to specially
regulated sectors, such as energy or telecommunications, is
not defined.!#® This relationship is also unclear, however, in
the Tunisian and Jordanian systems.

A number of early cases taken on by the Authority demon-
strate both the ambition and some of the failings of the com-
petition law. An investigation was launched in 2006 concern-
ing a pricedixing agreement in the cement industry, likely to
have been reached in 2002.!4° During the investigation, the
Minister came to an “unofficial agreement” with the producers
to set a maximum cap on cement prices, which many saw as a
legitimization of price fixing, after which the investigation was
suspended.!50 A steel industry investigation was also com-
menced in 2006.!>! According to the Authority, the steel case
was initiated in response to pressure by the media.'?? Given its
institutional limitations, the best the Authority could do in this
case was to use the investigation to demonstrate the weak
points of the competition law, under which no violation could
be found.153

C. Looking Forward

Some changes have been made to the regime since its es-
tablishment, with the aim of increasing the Authority’s effec-
tiveness. Most notably, an amendment in 2011 granted the Au-
thority the ability to initiate criminal actions independent of
the Minister.!>* There also exist proposals to increase poten-
tial fines, introduce a leniency program, decrease the number
of board members, and grant the Authority recourse to struc-
tural remedies in settling cases.'® Finally, a memorandum of

147. DasBaH, supra note 26, at 256.

148. Id. at 259-60.

149. Id. at 250.

150. Id. at 250-52.

151. U.N. Conference on Trade and Development, Contributions from
Egypt on Communication Strategies of Competition Authorities as a Tool
for Agency Effectiveness to the Fourteenth Session of the Intergovernmental
Group of Experts on Competition Law and Policy 2 (July 10, 2014), http://
unctad.org/meetings/en/Contribution/CCPB_IGE2014_RTComStr_Egypt
_en.pdf [Hereinafter UNCTAD Egypt].

152. Id.

153. Id.

154. Org. for Econ. Co-Operation & Dev. [2012].

155. Id. 11 19-20.
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understanding was reached with the telecommunications regu-
latory authority in 2011 regarding sectoral overlap.'5¢ It does
not appear that the memorandum was implemented, and so
the Authority obtained an administrative court judgment
granting it full jurisdiction over telecommunication compa-
nies. 57

These changes represent progress and an acknowledge-
ment of at least some of the failings of the original law. Yet
many gaps and ambiguities remain, notably the law’s non-ap-
plicability to the public sector, the enlarged role of the Minis-
ter in bringing and settling cases, the inadequacy of fines, and
the numerous uncertainties regarding the scope and applica-
bility of the law. It is unclear if these issues will be given prior-
ity in the coming years, given the relative instability of Egypt in
comparison with Tunisia and Jordan. Egypt’s economy re-
mains stagnant, especially in the wake of the revolution.
Problems of market capture and monopolization persist; the
importance of a clear and comprehensive competition regime
has not disappeared in the wake of the Mubarak government.

V. COMPARING THE REGIMES
A.  Points of Convergence and Divergence

As discussed in this Note, most MENA countries—specifi-
cally Tunisia, Jordan, and Egypt—share many commonalities
in terms of history, current structure, and contemporary
problems. Tunisia and Egypt, for example, have long operated
state-controlled economies and are still dealing with the impli-
cations of that history in terms of market capture, lack of mo-
bility, and extensive public sectors, among other issues. Jordan
and Egypt have both long been dependent on foreign support,
especially from the United States. While this remains true in
both instances, both countries have been shifting their orien-
tation toward European markets, which has in turn influenced
the competition regimes each country has adopted. Generally,
each of these three countries suffers from high market con-
centration and low import penetration, problems an effective
competition regime has the potential to address.

156. UNCTAD Egypt, supra note 151, at 3.
157. See id.
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The competition laws adopted by each country also share
certain commonalities. This is in part due to the fact that each
country has recognized its competitive advantage in proximity
and connection to Europe. Each country has sought greater
access to European markets, and each country has signed both
an Association and EFTA agreement,!® containing provisions
regarding the necessity and content of the signatories’ compe-
tition laws. As a result, Tunisia, Jordan, and Egypt all included
anticompetitive agreements, concerted practices, and abuse of
dominance in their original laws, reflecting Articles 101 (1)
and 102 of the TFEU.

Another factor that has led to convergence is the fact that
both Jordan and Egypt, as well as other MENA countries, de-
veloped their competition regimes in reference to Tunisia, an
early pioneer of competition law in the MENA context. This
can be seen in the regimes’ emphasis on free pricing, as well as
exemptions to the free pricing principles in cases of essential
goods!®® and exceptional circumstances.'60

Yet there is also substantial divergence between these
three regimes. Each law now covers mergers, for example, but
the criteria and mechanisms for approval differ greatly be-
tween each country, particularly in the case of Egypt. Signifi-
cantly, both Egypt and Jordan opted for a judicial enforce-
ment mechanism, even though the Tunisian and E.U. systems
favor administrative enforcement. Even between Jordan and
Egypt, the judicial mechanism varies significantly, the most no-
table difference being the Egyptian Minister’s power to settle
at any point in the proceedings.

B. Looking Forward: How Each Regime Will Address
Competition Challenges

Prospectively, these three competition regimes share
many problems to be addressed, though how they address
each of these issues will naturally vary according to the differ-
ences outlined above.

158. Egypt-EFTA Free Trade Agreement, supra note 127.

159. Essential goods exemptions are present in each system, though am-
biguous in the case of Egypt.

160. Exceptional circumstances exemptions are present in the Tunisian
and Jordanian systems.
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One area of concern to each regime is the relevance of
competition law and policy to the public sector and sectoral
regulators.!6! Tunisia and Jordan’s laws seem to apply to pub-
lic utilities, while Egypt’s system exempts not only public utili-
ties, but also private firms in their business with public firms.
The law’s applicability to separately regulated sectors, notably
energy and telecommunications, remains unclear in each
country, though Egypt has made efforts to clarify its Author-
ity’s relation to the telecommunications sector through litiga-
tion.

Resource constraints, lack of expertise, and indepen-
dence are other important issues facing each of these competi-
tion authorities. Tunisia and Jordan acknowledged the limits
of their authorities early on—the Tunisian Council addressed
an average of only four cases per year for its first ten years in
existence, rejecting 60% of petitions as falling outside its juris-
diction.'%2 The Jordanian Directorate similarly imposed limita-
tions on the cases it would accept, being a new authority with
limited resources and experience. In contrast, the Egyptian
Authority immediately took on two of the most significant pos-
sible competition cases in the cement and steel investigations.
This had negative repercussions in terms of the credibility and
public perception of the Authority.

Each of these authorities remains constrained in terms of
resources, expertise, and dependence on the Ministry of
Trade. These will continue to be important issues going for-
ward, for these three countries and for other MENA countries
with competition regimes. The gradual accumulation of exper-
tise and the establishment of a competition culture in the
Tunisian and Jordanian systems, contrasted with the overreach
of the Egyptian experience, are informative in this regard.

One of the most important functions of competition au-
thorities in light of their restraints will be general advocacy.
MENA countries must continue to evaluate and articulate the
value and function of a competition law in each of their re-
spective economies. This is important not only to define how
each competition law should operate and how it should be

161. See UNCTAD Tunisia, supra note 65, at 30 (recommending stronger
competition policy in the public sector and sectoral ministerial departments
in Tunisia).

162. See pABBAH, supra note 26, at 161.
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amended, but also to justify its existence to the public and to
the economic actors that need to be involved in its operation.
As competition authorities gradually gain credibility and expe-
rience, the MENA region will gain the potential to progres-
sively realize the benefits of competition law.
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