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Bridging international and constitutional law scholarship,
I examine the question of torture in light of democratic val-
ues. The focus in this Article is on the international prohibi-
tion on torture as this norm was addressed through the politi-
cal process in the aftermath of Hamdan v. Rumsfeld.! Respond-
ing to charges that the international torture prohibition—and
international law generally—poses irreconcilable challenges

1. 126 S. Ct. 2749 (2006) (holding that the President lacked authority
to establish the military commission to try Hamdan and that the commission
violated the Uniform Code of Military Justice and the Geneva Conventions).
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for democracy and our constitutional framework, I contend
that by promoting respect for fundamental rights and for mi-
norities and outsiders, international law actually facilitates a
broad conception of democracy and constitutionalism. I take
on the question of torture within the context of the broader
debate over the relationship between internationalism and
constitutionalism. In doing so, I demonstrate how we can un-
derstand varying positions taken in this debate as reflecting
different perspectives on the meaning of democracy.

Since the September 11, 2001 terrorist attacks, critics of
domestic incorporation of international law have made two
central arguments about the role of the democratic process in
negotiating the relationship between international law and
our Constitution. In one arena—federal courts—these critics
have argued for greater democratic process before courts can
be permitted to resort to international and comparative law in
interpreting the Constitution. They argue that without greater
democratic deliberation, reliance on international law—even
binding ratified treaties—is not true to our constitutional ide-
als of democratic accountability, self-governance, and popular
sovereignty.

In another arena—the executive branch—some of the
same critics have argued for less democratic process in the
treatment of international law in President George W. Bush’s
“War on Terror.”2 A weak version of this claim is that the Pres-
ident should have maximum flexibility in interpreting legisla-
tion implementing treaty obligations requiring humane treat-
ment of people detained in the War on Terror.? The stronger

2. Tuse the phrase “War on Terror” because it is the rubric under which
the Bush Administration’s policies in the aftermath of the September 11 ter-
rorist attacks are commonly known. However, since the term implies indefi-
nite elasticity—for example, in its geographic and temporal scope—I use the
term advisedly. For a cogent analysis of what the War on Terror is (or
should be), see PaiLip BoBBITT, TERROR AND CONSENT: THE WARS FOR THE
TweENTY-FIRsST CENTURY (forthcoming 2008) (containing a Part entitled
“Does the Idea of a War on Terror Make Sense?”).

3. For a helpful collection of essays representing different perspectives
on presidential power and the U.S. War on Terror, see Symposium, War,
Terrorism and Torture: Limits on Presidential Power in the 21st Century, 81 IND.
L.J. 1139 (2006), and also see Daphne Barak-Erez, Terrorism Law Between
the Executive Model and the Legislative Model 11 (unpublished manuscript,
on file with author). Compare Martin S. Flaherty, More Real than Apparent:
Separation of Powers, the Rule of Law, and Comparative Executive “Creativity” in
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version of this claim is that application of international law
constraints—even treaties that are not only ratified but imple-
mented into legislation by both houses of Congress—would un-
constitutionally encroach on the President’s power to wage
war as Commander-in-Chief.* With the revelation of abusive
treatment of detainees at the Abu Ghraib detention facility in
Iraq, as well as allegations of abuse at facilities in Afghanistan,
Guantanamo, and at secret prisons elsewhere, these calls for
executive unilateralism warrant close examination.

Critics’ arguments in these two arenas turn on fundamen-
tal separation of powers questions raised by domestic incorpo-
ration of international law. In a sense, these two positions re-
late to two separate issues and so are not inherently contradic-
tory. In the War on Terror context, the issue is the scope of
the Commander-in-Chief power. In the constitutional inter-
pretation context, the issue is what constitutes law under the
Constitution. However, as I will demonstrate, the two claims
turn on different conceptions about the requirements and
meaning of democracy.

Thus, in analyzing these claims, I ask why critics are quick
to challenge international law as lacking a democratic founda-
tion even as they are eager to dismiss the democratic legiti-
macy bestowed by Congressional sharing of war power.
Viewed side by side, the two positions regarding the role of the
democratic process are in tension. If, at the end of the day,
the President can simply ignore international and even domes-
tic law when he deems it necessary, the democracy question is

Hamdan v. Rumsfeld, in Cato SuprREME CourT ReviEw 51, 51 (Mark K.
Moller ed., 2005-2006), available at http://www.cato.org/pubs/scr/2006/
flaherty.pdf [hereinafter Flaherty, More Real than Apparent] (agreeing with
the Hamdan Court’s embrace of separation of powers limits on the Presi-
dent) with John Yoo, An Imperial Judiciary at War: Hamdan v. Rumsfeld, in
id., at 83, 83, available at http://www.cato.org/pubs/scr/2006/yoo.pdf (as-
serting that “the Hamdan decision ignores the basic workings of the Ameri-
can separation of powers and will hamper the ability of future presidents to
respond to emergencies and war with the forcefulness and vision of a Lin-
coln or an FDR”).

4. Of course, even without implementing legislation, ratified treaties
have a democratic imprimatur insofar as the President has the “power, by
and with the advice and consent of the Senate, to make treaties, provided
two thirds of the Senators present concur[.]” U.S. ConsrT. art. II, § 2.
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beside the point. Is the “democratic deficit” critique® in the
context of constitutional interpretation simply opportunistic,
given this disregard for democratic participation in the con-
text of presidential power?

The critics justify the distinction between these two de-
mocracy-related positions by claiming that “war is different”
and the President’s role in war is unique. War justifies, in fact
demands, less democratic deliberation, they say. We need a
single decisionmaker—the President—to act with dispatch
and secrecy in such a circumstance. Moreover, they argue, the
War on Terror is like no other war. As such, one former se-
nior Bush Administration official derided the Geneva Conven-
tions®—the body of international humanitarian law that
emerged in 1949 in the aftermath of World War Il—as
“quaint” and “obsolete” in the face of this “new kind of war.””

5. The “democratic deficit” criticism has been transplanted to the U.S.
context from the European Union. For a discussion of the democratic defi-
cit criticism in the European context, see for example Andrew Moravcsik, In
Defense of the “Democratic Deficit”: Reassessing Legitimacy in the European Union,
40 J. CommoN MkT. Stup. 603 (2002); Thomas W. Pogge, Creating Supra-
National Institutions Democratically: Reflections on the European Union’s “Demo-
cratic Deficit,” 5 J. PoL. PuiL. 163 (1997); J.H.-H. WEILER, THE CONSTITUTION
ofF Europre: “Do THE NEw CLoTHES HAVE AN EMPEROR?” AND OTHER Essays
ON EUROPEAN INTEGRATION 77-86, 349-56 (1999). For a discussion of how
this criticism has been transposed into the U.S. context, see for example
Martin S. Flaherty, Judicial Globalization in the Service of Self-Government, 20
Etnics & INT’L AFr. 477, 478 (2006) [hereinafter Flaherty, Judicial Globaliza-
tion].

6. Geneva Convention (I) for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field, Aug. 12, 1949, 6 U.S.T.
3114, 75 U.N.T.S. 31 [hereinafter First Geneva Convention]; Geneva Con-
vention (II) for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea, Aug. 12, 1949, 6 U.S.T. 3217,
75 U.N.T.S. 85 [hereinafter Second Geneva Convention]; Geneva Conven-
tion (III) Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6
U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter Third Geneva Convention]; Ge-
neva Convention (IV) Relative to the Protection of Civilian Persons in Time
of War, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter Fourth
Geneva Convention]. For convenience, text references to the Geneva Con-
vention refer to the Third Geneva Convention unless otherwise specified.
Note also that Common Articles are present in all four Geneva Conventions.
Again for convenience, I cite them to the Third Convention.

7. Memorandum from Alberto R. Gonzales, Counsel to the President,
to President George W. Bush, on Decision Regarding Application of the Ge-
neva Convention on Prisoners of War to the Conflict with Al Qaeda and the
Taliban (Jan. 25, 2002), reprinted in THE TORTURE PapERrs: THE Roap TO ABU
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Hamdan v. Rumsfeld firmly rejects the President’s broad as-
sertion of executive unilateralism in the context of military
commissions used to try suspects in the War on Terror. As
Jack Balkin notes, Hamdan is a “democracy-forcing” decision.®
In rejecting the expansive executive unilateralism advanced by
the Bush Administration, the Court called on the President to
consult with Congress in revising the rules concerning detain-
ees. At the same time, the decision affirms the relevance and
applicability of international law already implemented into
U.S. law and the use of the democratic process for negotiating
the relationship between international and domestic law.

Because Hamdan affirms the value of democratic delibera-
tion, particularly in cases where the President tries unilaterally
to undo Congress’s work, this Article takes seriously the demo-
cratic deliberation objection that critics of domestic incorpora-
tion of international law selectively make. In taking this cri-
tique seriously and applying it more consistently to the War on
Terror, the Article demands that these critics likewise apply a
more consistent conception of democracy. Essentially, then,

Garag 118, 119 (Karen J. Greenberg & Joshua L. Dratel eds., 2005) [herein-
after THE TORTURE PapPErs] (“In my judgment, this new paradigm renders
obsolete Geneva’s strict limitations on questioning of enemy prisoners and
renders quaint some of its provisions requiring that captured enemy be af-
forded such things as commissary privileges, scrip (i.e. advances of monthly
pay), athletic uniforms, and scientific instruments.”).

8. Posting of Jack Balkin, Hamdan as a Democracy-Forcing Decision, to
Balkinization, http://balkin.blogspot.com/2006/06/hamdan-as-democracy-
forcing-decision.html (June 29, 2006); see also Neal Katyal, Equality in the War
on Terror, 59 Stan. L. Rev. 1365, 1383 (2007) (describing the Hamdan
Court’s decision to in effect “remand” the decision to Congress as “delibera-
tion forcing”); Mark Tushnet, The Political Constitution of Emergency Powers:
Some Lessons from Hamdan, 91 MiNN. L. Rev. 1451 (2007). Tushnet notes
that:

Hamdan’s rhetoric reinforced its assertion of the centrality of the
courts in the constitutional order. And yet, Hamdan may be more
important for what it says about the political aspects of the constitu-
tional order . . .. [A]fter the decision, unlike the situation before
it, the President had to obtain congressional authorization for the
creation of military tribunals that departed from the requirements
of the Uniform Code of Military Justice and, perhaps, Common Ar-
ticle 3.

Id. at 1451, 1453.
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the Article makes a “jujutsu move” on the critics.® It responds
to their challenge on its own terms, analyzing the question of
torture in light of democratic values and revealing how differ-
ent positions on the question of torture itself also result from
different understandings of the requirements of democracy.

Following this Introduction, Part II introduces the
broader challenge for the Article, namely the presumed ten-
sions inherent in the relationship between internationalism
and constitutionalism, and places this relationship in the con-
text of the torture debate. In fact, as the Article later demon-
strates, the prohibition against torture has been thoroughly
“domesticated,”'? both through the democratic process via its
incorporation into legislation!! and through judicial interpre-
tation, for example in the context of Alien Tort Claims Act
litigation.!? These steps taken—whether legislatively or judi-
cially—to domesticate the torture prohibition represent im-
portant “democracy moments.”!3

In analyzing how different conceptions of democracy lead
to different positions on the question of torture, Part III calls

9. The Japanese martial art form, jujutsu, developed around the princi-
ple of using an attacker’s energy against him rather than directly opposing
it. I would like to thank Kathleen Sullivan for this analogy.

10. T borrow the term “domesticated” from John McGinnis and Ilya
Somin, who distinguish between “raw international law,” which “has not
been endorsed by the domestic political process,” and “domesticated inter-
national law,” which has been “expressly made law through the legislative
process” John O. McGinnis & Ilya Somin, Should International Law Be Part of
Our Law?, 59 Stan. L. Rev. 1175, 1177 (2007). However, for reasons dis-
cussed in Part IV.A.3, I disagree with their criticism of so-called “raw interna-
tional law.”

11. See, e.g., Federal Torture Statute, 18 U.S.C. § 2340 (2006); War
Crimes Act, 18 U.S.C. § 2441 (2006).

12. See Filartiga v. Pena-Irala, 630 F.2d 876, 880 (2d Cir. 1980).

13. This claim draws inspiration from Bruce Ackerman’s notion of “con-
stitutional moments.” See generally 1 BRUCE ACKERMAN, WE THE PEOPLE:
FounpaTtions (1991); Bruce Ackerman, Constitutional Politics/Constitutional
Law, 99 YaLE L.J. 453, 489 (1989). Expressed as it is in positive law—at both
the international and domestic levels—the prohibition against torture satis-
fies what Gerald Neuman has called “dual positivization.” Gerald L.
Neuman, Human Rights and Constitutional Rights: Harmony and Dissonance, 55
Stan. L. Rev. 1863, 1864 (2003); see also Jeremy Waldron, Torture and Positive
Law: Jurisprudence for the White House, 105 CoLum. L. Rev. 1681, 1747 (2005)
(“Without this convergence [of international and domestic enactment] . . .
the provisions of international law would be even more like the meaningless
verbal flatulence their denigrators often accuse them of being.”).
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for a broader conception of democracy than that espoused by
critics of international law. In fact, a strictly majoritarian con-
ception of democracy!'* might justify the President, as the peo-
ple’s primary elected representative, holding the power to uni-
laterally disregard international restrictions in the course of
the War on Terror. However, a more robust vision of democ-
racy—that is, a constitutional conception of democracy!>—rec-
ognizes that courts, court access, and judicial oversight per-
form important democratic functions in the interpretation of
international law by providing an avenue for those under-
represented in the electoral political process. Recent efforts to
eliminate the right of habeas corpus and other forms of judi-
cial relief restrict the vital democratic role courts play in offer-
ing such individuals a means to vindicate their basic human
rights under international as well as domestic law.

In Part IV, I explore in greater detail the two democracy-
related claims made by critics of domestic incorporation of in-
ternational law. These critics embrace the democratic process
as the litmus test for legal legitimacy in the context of constitu-
tional interpretation, even as they assault Congress’s role in
the democratic process as an infringement of presidential
powers in the context of the War on Terror. While examining
their claims in each area, I explain how we can understand the
divergent positions as reflecting different perspectives on the
requirements of democracy.

Part V examines whether the political response to
Hamdan—the Military Commissions Act of 2006'>—comports
with the requirements of democracy. Among other things, the
Military Commissions Act eliminates habeas access for detain-
ees to challenge torture and other abusive treatment. In fail-
ing to recognize the democratic function of the judiciary, I ar-
gue that the Military Commissions Act does not meet the re-
quirements of the broader constitutional conception of
democracy that this Article supports. By more fully protecting

14. RoNnaLpD DwoORkIN, FREEDOM’S Law: THE MORAL READING OF THE
AMERICAN CONSTITUTION 15-20 (1996). As described in greater detail in Part
II, Dworkin distinguishes between two different conceptions of democracy:
a majoritarian conception and a constitutional conception.

15. Id. at 17-19.

16. Military Commissions Act of 2006, Pub. L. No. 109-366, 120 Stat. 2600
(codified at 10 U.S.C. §§ 948a-950w and other sections of titles 10, 18, 28,
and 42).
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and representing all the people, a constitutional conception
allowing court access to vindicate fundamental rights may ulti-
mately serve a more fully representative view of democracy,
particularly where rights violations target minorities and out-
siders.!”

My focus on the relationship between international law
and the Constitution is timely since “one of the most pressing
questions of contemporary constitutional law is how to think
about the relationship between the national constitution and
international law.”!® In resorting to intradisciplinarity, that is,
analysis across two legal subdisciplines,!® this Article seeks to
explore the value and challenges posed by divergence and
convergence between international and constitutional law.
While the prohibition on torture is a fundamental right in
both international and constitutional law, the challenge re-
mains of upholding two separate though overlapping sys-
tems— (international) human rights and (national) constitu-
tional rights—for the protection of such fundamental rights.

Since “[b]oth systems assert an ultimate authority to eval-
uate whether governmental practices comply with fundamen-
tal rights, and each system sits potentially in judgment over the
other,” it is essential that we find ways to strengthen the effec-
tiveness of mechanisms to filter the harmony and dissonance
between human rights and constitutional rights.2® While some
observers argue for greater constraints on the relationship be-
tween international law and constitutional law,2! others desire

17. Cf. Flaherty, Judicial Globalization, supra note 5, at 490-92; see also
CHRISTOPHER L. EISGRUBER, CONSTITUTIONAL SELF-GOVERNMENT (2001).

18. Mattias Kumm, Constitutional Democracy Encounters International Law:
Terms of Engagement 1 (N.Y. Univ. Pub. Law & Legal Theory Working Papers,
Working Paper No. 47, 2006), available at http://lsr.nellco.org/cgi/view
content.cgi?article=1046&context=nyu/plltwp; see also Alexander Alienikoff,
Thinking Outside the Sovereignty Box: Transnational Law and the U.S. Constitu-
tion, 82 Tex. L. Rev. 1989 (2004).

19. See Anupam Chander, Globalization and Distrust, 114 YaLe L.J. 1193,
1202 n.40 (2005).

20. Neuman, supra note 13, at 1863.

21. See, e.g., Atkins v. Virginia, 536 U.S. 304, 347-48 (2002) (Scalia, J.,
dissenting) (ridiculing as “irrelevant . . . the practices of the ‘world commu-
nity,” whose notions of justice are (thankfully) not always those of our peo-
ple”); Thompson v. Oklahoma, 487 U.S. 815, 869 n.4 (1988) (Scalia, J., dis-
senting) (“We must never forget that it is a Constitution for the United
States of America that we are expounding.”); see also H.R. Res. 97, 109th
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a more interdependent relationship, informed and enhanced
by the reality of globalization and the growth of transnational
legal communication.?? My project is to develop a third way by
considering the value of democratic deliberation in negotiat-
ing the tensions inherent in the relationship between interna-
tionalism and constitutionalism,?? while also envisioning an in-
stitutional role for courts as facilitating both democratic values
and international human rights.

II. INTERNATIONALISM AND CONSTITUTIONALISM:
CrasH orR CONVERGENCE?

In this Part, I introduce the broader challenge for the Ar-
ticle, which is the charge that international law poses an irrec-
oncilable obstacle for democracy and for our constitutional
framework. The first Section explores the relationship be-
tween U.S. commitments to internationalism and constitution-
alism and examines the presumed tensions inherent in that
relationship. The second Section questions whether recent ef-
forts to tinker with the definition of torture test the relation-
ship between internationalism and constitutionalism. The re-
mainder of the Article contends that different answers to this
question turn on different conceptions of democracy.

Cong. (2005) (nonbinding resolution discouraging courts from considering
judgments of foreign institutions); S. Res. 92, 109th Cong. (2005) (same).

22. See, e.g., Anne-Marie Slaughter, Judicial Globalization, 40 VA. J. INT’L L.
1103 (2000).

23. In this sense, this Article is an extension of my earlier work. See Cath-
erine Powell, Dialogic Federalism: Constitutional Possibilities for Incorporation of
Human Rights Law in the United States, 150 U. Pa. L. Rev. 245 (2001) [herein-
after Powell, Dialogic Federalism]; Catherine Powell, Lifting the Veil of Ignorance:
Culture, Constitutionalism, and Women’s Human Rights in Post-September 11
America, 57 Hastings L.J. 331 (2005) [hereinafter Powell, Lifting the Veil]. It
also seeks to supplement the work other scholars have begun to undertake
in exploring the relationship between international and constitutional law.
Particularly noteworthy for my purposes is Gerald Neuman’s work, which
elaborates a third alternative framework by focusing on the “institutional
consequences of embodying an ideology in two parallel regimes of positive
law” and examines existing “methods employed by international human
rights regimes and various [national] constitutional regimes to prevent or
reduce dissonance between them.” Neuman, supra note 13, at 1864.



2008] TINKERING WITH TORTURE IN THE AFTERMATH OF HAMDAN 733

A.  Tensions Inherent in the Relationship Between Internationalism
and Constitutionalism

Clarifying the content of U.S. commitments to interna-
tionalism and constitutionalism is an important starting point
for understanding the anxiety driving criticism of domestic in-
corporation of international law. Both sets of commitments
involve claims to special authority as higher law, but they are
conceived of in two fundamentally different ways that are in
tension with each other. Constitutionalism is based on “the
foundational law a particular polity has given itself through a
special act of popular lawmaking” as the “inaugurating or
foundational act of democratic self-government.”?* On this
view, “[i]t is the self-givenness of the Constitution, not its
universality, that gives it authority as law.”25

By contrast, internationalism “is based on the idea of uni-
versal rights and principles that derive their authority from
sources outside of or prior to national democratic processes.
These rights and principles constrain all politics, including
democratic politics.”?¢ The universal rights and principles in-
herent in internationalism emerge not from an act of demo-
cratic self-government, but rather as a check and restraint on
democracy.?”

24. Jed Rubenfeld, Unilateralism and Constitutionalism, 79 N.Y.U. L. Rev.
1971, 1975 (2004). Rubenfeld fleshes out what he refers to as the U.S. brand
of constitutionalism, namely “democratic constitutionalism,” which he fur-
ther describes as a conception that “regards constitutional law as embodying
a particular nation’s fundamental, democratically self-given legal and politi-
cal commitments.” Id. at 1999.

25. Id. at 2006.

26. Id. at 1999. Rubenfeld actually uses the term “international constitu-
tionalism” to describe this concept. I have adapted his terminology for the
purposes of this Article. Describing the distinction between constitutional-
ism and internationalism in this way is consistent with the spirit of
Rubenfeld’s project to distinguish between “democratic constitutionalism”
and “international constitutionalism,” in that he is clear that the contradic-
tion between the two forms of constitutionalism “concerns the relationship
between international law and the deeper commitments of American consti-
tutionalism.” Id. at 1974.

27. Rubenfeld notes that in transcending national boundaries and “ap-
plying to all societies alike,” these universal rights and principles “indeed
exist to check national governments.” Id. at 1975 (insisting that “[i]n this
sense, contemporary international law is deeply antidemocratic”). While
Rubenfeld acknowledges that the commitments to constitutionalism may
also constrain national democratic will, he finds comfort in the fact that “in
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While internationalism is sometimes misunderstood as
un-American, the United States played a leading role in the
creation and development of modern international law and in-
ternational institutions.?® Admittedly, since its founding, the
United States has also had isolationist and unilateralist tenden-
cies.?? In the aftermath of World War II, for example, Europe-

its creation and over time, constitutional law is not antinational, and is em-
phatically not antidemocratic [for] it aims at democracy over time.” Id. at
1999. With great care, Rubenfeld describes the ways in which judges in the
United States—even when they exercise judicial review to interpret the Con-
stitution in ways that check the democratic decisions of the political
branches—are tethered to the political process through the appointment
and confirmation process as well as through the possibility of impeachment.
Id. at 1995-96; see also McGinnis & Somin, supra note 10, at 1193 & n.84;
StePHEN L. CARTER, THE CONFIRMATION MESs 16-17 (1994) (noting growing
public and press attention focused on Supreme Court confirmations).

28. Indeed, the United States was the primary driver behind the estab-
lishment of the United Nations system and the development of contempo-
rary treaties and institutional regimes to effectuate those treaties in both
public and private international law. See Sarah Cleveland, Our International
Constitution, 31 YALE J. INT’L L. 1, 102 (2006) (describing the United States as
the “primary instigator of the UN system and the creation of modern inter-
national treaties ranging from human rights and humanitarian law to inter-
national intellectual property and international trade”); Chander, supra note
19, at 1210, 1227 (noting that “the United States has historically been a ma-
jor proponent and progenitor of international law norms” and discussing
U.S. influence over international economic law); Mary ANN GLENDON, A
WoORLD MADE NEW: ELEANOR ROOSEVELT AND THE UNIVERSAL DECLARATION
ofF Human RiGuTs (2001) (describing the history of Universal Declaration of
Human Rights with particular focus on Eleanor Roosevelt’s role as chair of
drafting commission); Annual Message to Congress by President Franklin D.

FRANKLIN D. RoOsEVELT 663 (Samuel I. Rosenman ed., 1941) (paving the
way for critical concepts in the Universal Declaration of Human Rights);
Louis Henkin, Rights: American and Human, 79 CoLum. L. Rev. 405, 415
(1979) (noting the prominence of American constitutionalism in the devel-
opment of international human rights); Natarie Kaurman, HumaN RiGHTS
TREATIES AND THE SENATE 93 (1990) (describing U.S. influence in shaping
the drafting of the human rights covenants); CAROL ANDERSON, EvEs OFF THE
Prize: THE UNITED NATIONS AND THE AFRICAN AMERICAN STRUGGLE FOR
Human RicHTs, 1944-1955, at 30-57 (2003) (describing the role of U.S. non-
governmental organizations, including, in particular, African American and
Jewish organizations in securing references to human rights in the UN Char-
ter).

29. Rubenfeld, supra note 24, at 1979 (discussing, inter alia, George
Washington’s desire to avoid “‘foreign entanglements’ [that] could drag the
United States into ‘bloody contests’ in which the nation had no true inter-
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ans were more motivated to embrace internationalism, since
the war’s horrors (particularly the Holocaust) illustrated the
potential dangers of both nationalism and democracy.?® To
the extent American leadership in the post-World War II inter-
nationalism was motivated by “high-minded” ideals (as op-
posed to economic self-interest),3! it was often based on a con-
ception of international law involving the export of American
ideals.32 At the same time, the import of international law to

est”) (citing GEORGE WASHINGTON, WASHINGTON’S FAREWELL ADDRESS 155-56
(Victor Hugo Paltsits ed., 1935) (1796)).

30. Id. at 198491 (recalling that “Hitler was elected, and Mussolini rose
to power through parliamentary processes”); see also HANNAH ARENDT, THE
OriGINs OF ToTaLITARIANISM 306 (1973) (describing broad popular support
enjoyed by Hitler); A. JamEs GREGOR, ITALIAN FascisM AND DEVELOPMENTAL
DicraTorsHIp 172-90 (1979) (describing the political victories of Italian Fas-
cist syndicates and popular support for Mussolini in Italy); WiLLiam L.
SHIRER, THE RisE AND FALL oF THE THIRD Rercr: A History or Nazi GER-
MANY 115-87 (1960) (describing Hilter’s rise to chancellorship through con-
stitutional processes).

31. Note that American leadership in the post-World War II internation-
alism was motivated as much by a desire to expand American wealth and
power globally as it was to secure American-style freedom and peace.
Rubenfeld, supra note 24, at 1987-88. Similarly, for Europeans, beyond ex-
emplifying protection against a repeat of the horrors of World War II, “inte-
gration and international law are means of increasing economic efficiency
and bringing the [U.S] hyperpower to heel.” Id. at 1984.

32. Seeid. at 1974 (“Because the point of the new international law was to
Americanize, the United States, from its own perspective, did not really need
international law (being already American).”), 1988 (“International law
would be American law, made applicable to other nations.”). Louis Henkin
contends that “the Universal Declaration of Human Rights, and later the
International Covenant on Civil and Political Rights, are in their essence
American constitutional rights projected around the world.” Henkin, supra
note 28, at 415. However, while Henkin views the idea of human rights as
rooted in Western (including American) philosophical thought, he is also
firmly committed to the idea that the United States should apply human
rights at home. See, e.g., Louis Henkin, Editorial Comments: U.S. Ratification of
Human Rights Conventions: The Ghost of Senator Bricker, 89 Am J. INT’L L. 341
[hereinafter Henkin, Editorial Comments]. By contrast, U.S. government offi-
cials have often viewed international law as a means through which to ex-
tend (the American conception of) human rights, rule of law, and democ-
racy to the rest of the world, not as a vehicle for imposing international
standards on the United States. Note, for example, that while the State De-
partment’s Annual Country Reports on Human Rights document human
rights abuses that occur in countries around the world, it does not include
human rights abuses that occur in the United States. See also Powell, Lifting
the Veil, supra note 23, at 354-55 (documenting how members of the Senate
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interpret the Constitution has also been an important part of
the American experience since the time of the nation’s found-
ing.33

The monism-dualism dichotomy in international legal
theory tends to view the relationship between international
and constitutional law in the context of this import-export par-
adigm. The monist view of international law sees it as a kind
of finalized extern