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China, emboldened by its growing power in recent years, has become more
active in influencing the international human rights regime in favor of ils
own illiberal agenda. This article investigates China’s contemporary human
rights theory and practice in the United Nations with a focus on Beijing’s
strategies in the Human Rights Council. It finds that China, with the
support of other authoritarian regimes and developing countries, has
consistently sought to distort the Council’s procedures, undermine relevant
institutions and promoles the government’s preferred norms that are in
tension with international human rights principles. The article critiques
Beijing’s latest version of the unique concept “Human Rights with Chinese
Characteristics,” which features a statist, development-first view. The
concept not only serves as a convenient discourse to legitimize China’s
domestic human rights abuses, but also threatens the fundamental principle
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of accountability and the rights-based framework of the international
human rights system. It defines China’s differences from the West as
inherent and entrenched, embodying identity-based, relativist politics that
worsen political polarization in international organizations. The article
concludes by discussing the interplay between China’s human rights practice
and today’s global environment. The popular assumption at the time when
China’s Reform and Opening-up began in the late 1970s—that China’s
Communist Party and government might come to share ideals of enhancing
global human rights protection—has long been outdated. The world must
rethink how to address the challenge to international human rights posed by
today’s Chinese Party-State.

I. INTRODUCTION

The United Nations Human Rights Council (HRC or “the
Council”), established by the UN General Assembly in 2006, is
responsible for “promoting universal respect for the protec-
tion of all human rights and fundamental freedoms for all.”!
This task is formidable, especially since its forty-seven member
states have different interests in and varying ideas about
human rights. Contestations and contentions among them are
unsurprisingly inevitable. While the Council remains one of
the world’s most important global platforms for a variety of
actors, including international and local civil society, to ex-
amine a government’s record, to speak for vulnerable groups,
and to improve global human rights protection, it is highly po-
litical in operation and more vulnerable to political maneuvers
than other, more autonomous, human rights mechanisms,
such as U.N. human rights treaty bodies.? It therefore provides

1. G.A. Res. 60/251, 9 2 (Apr. 3, 2006).

2. The HRC is often criticized for being politicized, ineffective, and
weak, failing to act in egregious cases. See, e.g., Roland Chauville, The Univer-
sal Periodic Review’s First Cycle: Successes and Failures, in HUMAN RIGHTS AND THE
UNIVERSAL PERIODIC REVIEW: RITUALS AND RiTUALISM 87, 108 (Hilary Charles-
worth & Emma Larking eds., 2015) (concluding that despite some successes,
the Human Rights Council’s Universal Periodic Review has seen some fail-
ures, including the disengagement of small states, a lack of mechanisms to
monitor the implementation of recommendations, and non-participation of
states); Rosa FrREepDMAN, THE UNITED NaTions Human RicHTs CounciL: A
CRITIQUE AND EArLy AssessMENT 391 (2011) (“Assessment of the Human
Rights Council’s formative years has demonstrated that the body is failing to
fulfill its mandate, particularly in terms of protecting human rights.”); Oli-
vier de Frouville, Building a Universal System for the Protection of Human Rights:
The Way Forward, in NEw CHALLENGES FOR THE UN HumaN RIGHTS MACHIN-
ERY 241, 257 (M. Cherif Bassiouni & William A. Schabas eds., 2011) (“The
main argument here is that the Council has not achieved real progress in
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an excellent window for a case study of the approach of the
People’s Republic of China (PRC) to the international human
rights regime.

As the influence of the major powers in the HRC ebbs
and flows, the Council’s dynamics also change. In recent years,
many states and observers have been alarmed by the increas-
ingly active efforts of the PRC to promote its own agenda,
though incompatible with global human rights principles.?
This concern was heightened when the United States an-
nounced its withdrawal from the HRC in June 2018.* This
withdrawal occurred in the context of President Donald

comparison with the Commission, because its efficiency in reaching that
purpose has not fundamentally improved.”).

3. See, e.g., HumMAN RiGHTS WATCH, THE COSTS OF INTERNATIONAL ADVO-
cacy: CHINA’S INTERFERENCE IN UNITED NATIONS HUMAN RiGHTS MECHANISMS
1 (2017), https://www.hrw.org/report/2017/09/05/ costs-international-ad-
vocacy/chinas-interference-united-nations-human-rights (“Even as it engages
with UN human rights institutions, however, China has worked consistently
and often aggressively to silence criticism of its human rights record before
UN bodies and has taken actions aimed at weakening some of the central
mechanisms available in those institutions to advance rights. Because of
China’s growing international influence, the stakes of such interventions go
beyond how China’s own human rights record is addressed at the UN and
pose a longer-term challenge to the integrity of the system as a whole.”); TED
PriccoNE, BROOKINGS INST., CHINA’S LONG GAME ON HuUMAN RIGHTS AT THE
Unrtep Nations 1 (2018), https://www.brookings.edu/research/chinas-
long-game-on-human-rights-at-the-united-nations (“Consistent with its ambi-
tions to play a central role in leading the international order, China is
emerging as a pivotal player in the international human rights system. In the
past few years, China has shifted from its traditionally more defensive pos-
ture to a more activist role, particularly on the U.N. Human Rights Council.
This stems from a two-part strategy that seeks to 1) block international criti-
cism of its repressive human rights record, and 2) promote orthodox inter-
pretations of national sovereignty and noninterference in internal affairs
that weaken international norms of human rights, transparency, and ac-
countability. While these goals are not new, the more proactive tactics that
Chinese officials are using, especially since the reappointment of President
Xi Jinping, suggest the start of a more wholesale campaign to reshape the
rules and instruments of the international human rights system.”); Bjorn
Ahl, The Rise of China and International Human Rights Law, 37 Hum. Rts. Q.
637, 639 (2015) (“As China’s authoritarian political system is built on non-
liberal values, there is an intrinsic tension between such a political system
and the international human rights regime that assumes a liberal frame-
work.”).

4. U.S. Der’T oF STATE, REMARKS ON THE UN HumaN RicaTts CounciL
(June 19, 2018), https://www.state.gov/secretary/remarks/2018/06/
283341 .htm.
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Trump’s nationalist policy to decrease participation in and re-
duce funding for international organizations. International at-
tention is now focused on whether Xi Jinping, China’s Com-
munist Party General Secretary and President, will take advan-
tage of this opportunity to further expand his country’s
influence.®

This article investigates the evolving practice of China in
the HRC and analyzes its implications for the development of
international human rights. The article proceeds as follows:
Section I provides the background of China’s past attitude to-
ward the international human rights regime as a necessary
context for the discussion that follows. Section II closely exam-
ines Beijing’s current strategies to undercut the HRC’s work by
seeking to distort relevant procedures, hamper the Council’s
institutions, and erode international human rights norms. Sec-
tion IIT explores the distinctive notion of “Human Rights with
Chinese Characteristics”® proposed by Beijing and the belief
and politics that underlie it. Section IV discusses the immedi-
ate and potential implications for the international human
rights regime in light of the interplay between Beijing’s ap-
proach and today’s global political climate.

This article contributes to scholarship by offering a much-
needed, up-to-date examination of China’s evolving attitude
and policy toward international human rights, which is not
only one of the most fraught issues in China’s relations with
the outside world but also one of the major fields in interna-
tional relations currently impacted by a rising China. After in-
terrogating the PRC’s discourse and strategies underlying
Human Rights with Chinese Characteristics, the article argues
that Beijing has long sought to play identity-based, relativist
politics by emphasizing China’s inherent distinctiveness from
what it considers to be “the West.” At present, the PRC’s ambi-
tion is no longer confined to avoiding international scrutiny of

5. For recent media reports noting potential impact of the U.S. with-
drawal on China’s influence in the HRC, see Frances Eve, The US Withdrawal
Jfrom the UNHRC is Perfect for Xi Jinping and China, THE GUARDIAN (June 21,
2018), https://www.theguardian.com/world/commentisfree /2018 /jun/22/
the-us-withdrawal-from-the-unhrc-is-perfect-forxijinping-and-china; Stepha-
nie Nebehay, U.S. Withdrawal Leaves Vacuum at U.N. Rights Forum, REUTERs,
June 20 2018, https://www.reuters.com/ article/us-un-rights-usa-reaction/u-
s-withdrawal-leaves-vacuum-at-u-n-rights-forum-idUSKBN1JG1D1.

6. See infra Section III.
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its human rights record; it is also taking an active role in di-
minishing the strength of the international human rights re-
gime and presenting China’s experience as an alternative solu-
tion for other countries to adopt. Beijing is, with confidence as
well as caution, seeking to increase its clout in the HRC and
more generally in the international human rights system, grad-
ually chipping away the system’s fundamental principles.

II. CHxiNnA’s CHANGING ATTITUDE AND PoLicy TOwWARD THE
INTERNATIONAL HUMAN RIGHTS SYSTEM

The change of the PRC’s approach to the international
human rights system can generally be divided into several
stages, which are marked by notable watershed moments in-
cluding the PRC’s entry into the UN in 1971, the 1978 initia-
tion of its Reform and Opening-Up policy, and the tragic
Tiananmen Massacre of 1989.7

Following its founding in 1949, the PRC was unable to
join the U.N. regime for over two decades. During this period,
especially during the era of Soviet influence in the PRC’s first
decade, the Chinese Communist Party (CCP) government was

7. For academic analysis of China’s relationship with the international
human rights system, see generally Rosemary Foot, RicHTs BEvoND BoORr-
DERS: THE GLOBAL COMMUNITY AND THE STRUGGLE OVER HUMAN RIGHTS IN
CHiNA (2000); ANN KenT, CHINA, THE UNITED NATIONS, AND HUMAN RIGHTS:!
Tue Limits oF CompLIANCE (1999); MinG WAN, HumaN RiGHTS IN CHINESE
ForelGN RELATIONS: DEFINING AND DEFENDING NATIONAL INTERESTS (2001);
Andrew J. Nathan, China and International Human Rights: Tiananmen’s Para-
doxical Impact, in THE ImpacT OF CHINA’S 1989 TIANANMEN Massacre 206
(Jean-Philippe Béja ed., 2011); Dingding Chen, China’s Participation in the
International Human Rights Regime: A State Identity Perspective, 2 CHINESE J.
INT’L PoL. 399 (2009); Roberta Cohen, People’s Republic of China: The Human
Rights Exception, 9 Hum. Rts. Q. 447 (1987); Rana Siu Inboden & Titus C.
Chen, China’s Response to International Normative Pressure: The Case of Human
Rights, 47 INT’L SPECTATOR, June 2012, at 45; Katrin Kinzelbach, Will China’s
Rise Lead to a New Normative Order? An Analysis of China’s Statements on Human
Rights at the United Nations (2000-2010), 30 NeTH. Q. Hum. Rts. 299 (2012);
Andrew J. Nathan, Human Rights in Chinese Foreign Policy, 139 CHINA Q. 622
(1994); Pitman B. Potter, China and the International Legal System: Challenges of
Participation, 191 CHina Q. 699 (2007); Ahl, supra note 3. For recent reports
on this subject, see SONYA SCEATS & SHAUN BRESLIN, CHATHAM HoOUusE, CHINA
AND THE INTERNATIONAL HumanN RicHTs SystEm (2012), https://
www.chathamhouse.org/sites/default/files/public/Research/International
%20Law/r1012_sceatsbreslin.pdf; Human RicaTs WATCH, supra note 3; Pic-
CONE, supra note 3.
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generally antagonistic to what it viewed as the “bourgeois inter-
national law” system.® According to the popular view among
Chinese officials and scholars in the 1950s-1960s, the ruling
class of capitalist countries used that system to “exploit and
oppress” other nations.? From this perspective, capitalist coun-
tries often employed human rights as a pretext to “intervene
in the internal affairs of socialist countries” in the service of
the “imperialist goal.”!® This PRC theory of international law
should be understood in light of not only the influence of
Marxism-Leninism on the CCP, but also a deep-rooted nation-
alist sentiment about China’s pre-1949 “century of humilia-
tion” under imperialist intrusion.!! This line of thinking has
continued to exercise significant influence in later decades.!?

Even after taking the seat of China at the United Nations
in 1971, the PRC was slow to participate in the international
regime and generally avoided discussing human rights issues
at the United Nations.!3 Learning to navigate the international
landscape understandably required time, expertise and en-
ergy, and China at the time was still consumed by the domestic
turmoil of the Cultural Revolution (1966-1976), which not
only threw the political system into chaos, but also disabled its

8. For Chinese views regarding the “bourgeois international law” and
“socialist international law,” see 1 JEROME ALaN CoHEN & HuNGpan CHIu,
PeoprLE’s CHINA AND INTERNATIONAL Law: A DOCUMENTARY STUDY 59 (1st ed.
1974) (citing Chinese research in the 1950s concerning theories of interna-
tional law).

9. Id. at 88-89 (citing K'ung Meng, A Criticism of the Theories of Bourgeois
International Law Concerning the Subjects of International Law and Recognition of
States, KCWTYC, no. 2, 1960, 44-53).

10. Id. at 607 (citing Ch’ien Szu, A Criticism of the Views of Bourgeois Interna-
tional Law on the Question of Population, KCWTYC, no. 5, 1960, at 41-43).

11. For a discussion of how Chinese perceptions of the “century of hu-
miliation” influence attitudes toward the modern international system, see
generally Alison Adcock Kaufman, The “Century of Humiliation,” Then and
Now: Chinese Perceptions of the International Order, 25 Paciric Focus 1 (2010).

12. See infra Section III.

18. Luo Yanhua (F'$4E), Gaige Kaifang yu Zhongguo Canyu Guoji Requan
Hezuo de Jincheng (5P 15 [ 25 W5 ARUETERIEERD) [Reform and
Opening-Up and the Progress of China’s Participation in International Human
Rights Cooperation], RenQuan (AAY) [Hum. Rrs.] (Jan. 10, 2019), www.sis.
pku.edu.cn/ResearchManagement6/ResearchNews30/1296901.htm, trans-
lation  available at http://www.chinahumanrights.org/html/2019/MAG
AZINES_0110/12533.html.
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already feeble legal system and the ranks of Chinese law schol-
ars and students.

After Chinese leader Deng Xiaoping assumed power in
1978, his turnabout Reform and Opening-Up policy required
a peaceful and stable international environment to sustain the
country’s economic recovery and growth.!* Beijing, accord-
ingly, adopted a more constructive attitude toward the existing
international system throughout most of the 1980s.15 Its tradi-
tional antagonism turned into cautious cooperation. The PRC
became a member of the U.N. Commission on Human Rights
for the first time in 1982, and began to ratify and accede to
major international human rights treaties during this period,
including the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW, ratified in 1980), the
International Convention on the Elimination of All Forms of
Racial Discrimination (CERD, acceded to in 1981) and the
Convention against Torture and Other Cruel, Inhuman or De-
grading Treatment or Punishment (CAT, ratified in 1988).16

Additionally, China’s approach in that era emphasized de-
velopment, which would later become even more prominent
in the country’s agenda.!” As a socialist state with a focus on
growth,® From the outset China placed its priority in interna-
tional participation on the rights to subsistence and develop-

14. Inboden & Chen, supra note 7, at 46—48.

15. Luo, supra note 13.

16. For China’s ratification status for human rights treaties, see Ratifica-
tion Status for China, UN. OrricE oF THE Hich Comm'rR For Hum. Rrts,,
https://tbinternet.ohchr.org/_layouts/TreatyBodyExternal /Treaty.aspx?
CountryID=36&Lang=EN (last visited Apr. 8, 2019) [hereinafter Ratification
Status for China]. In addition, China has acceded to the 1951 Convention
relating to the Status of Refugees and the 1967 Protocol and the Convention
on the Prevention and Punishment of the Crime of Genocide. State Parties to
the 1951 Convention relating to the Status of Refugees and the 1967 Protocol, U.N.
Hicn Comm’R FOR REFUGEES, https://www.unhcr.org/protection/basic/
3b73b0d63/states-parties-1951-convention-its-1967-protocol.html (last visited
Apr. 15, 2019); Convention on the Prevention and Punishment of the Crime of Geno-
cide, 9 December 1948, INT’L. COMMITTEE OF THE RED Cross, https://ihl-data
bases.icrc.org/applic/ihl/ihl.nsf/States.xsp?xp_viewStates=XPages_ NORM
StatesParties&xp_treatySelected=357 (last visited Apr. 15, 2019).

17. See infra Section III.

18. At the time of the “Reform and Opening-Up” policy, China’s leader-
ship began to reevaluate its relationship with the world and began to identify
itself as a “modern socialist state,” rather than a “revolutionary socialist
state.” Chen, supra note 7, at 408.
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ment. It actively took part in the drafting of the U.N. Declara-
tion on the Right to Development and has since supported the
U.N. agenda on development.!?

However, it is notable that, while the party-state ostensibly
began to express its support for international human rights, a
distinctive Chinese discourse on the subject could be clearly
discerned by the mid-1980s. It combined the new, seemingly
favorable attitude towards international human rights with the
country’s long-lasting suspicion of foreign interference. A Beij-
ing Review article stated at the time, for example: “China has
no objection to the United Nations expressing concern in a
proper way over consistent and large-scale human rights viola-
tions in a given country, but it opposes the interference in
other countries’ internal affairs under the pretext of defend-
ing human rights.”2° This view echoed the dominant Chinese
Communist thinking prior to the government’s entry into the
United Nations.?! As some scholars pointed out, the PRC, be-
cause of its traditional belief that foreign scrutiny of its human
rights record might be a facade for an imperialist agenda to
meddle in its domestic affairs, often claimed that such scrutiny
would constitute a violation of public international law.?2

Until 1989, China was not a major target of international
human rights scrutiny, partly because of international society’s
intention to first integrate the PRC into the United Nations,
and also because of a deferential response to China’s minority
conception of human rights and international law.?® The 1989
government massacre of Tiananmen Square protesters, how-
ever, brought China’s human rights reality under the interna-
tional spotlight. Multilateral censure was on full display at the
United Nations, and many countries adopted economic sanc-
tions and an arms embargo against China, demonstrating

19. See Liu Jie (XZ), Zhongguo Canyu Tuidong Shijie Renquan Fazhan de
Shijian he Moshi (1 [H 2 S5H{EZN T Fr NBUR &SI K) [ The Practice and
Model of China’s Participation and Promotion of Global Human Rights Develop-
ment], RENQuaN (A0 [Hum. Rrs.] (June 6, 2014), http://www.human
rights.cn/html/2014/3_0606/147_2.html (discussing China’s role in pro-
moting human rights development).

20. KeNT, supra note 7, at 34-35 (quoting Ma Jun, Human Rights: China’s
Perspective, BEING Rev., Nov. 28-Dec. 4, 1988, at 17, 18).

21. See supra note 10 and accompanying text.

22. KeNT, supra note 7, at 34-35.

23. Id. at 28.
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overwhelming opposition to Beijing’s military slaughter of
protestors.24

This caused the pendulum of China’s attitude to swing
from cautious cooperation back to antagonism—this time stra-
tegically. The U.N. Commission on Human Rights became a
frontline where China battled against any resolution that
would criticize the PRC’s human rights record.?® Two years af-
ter Beijing’s 1989 massacre, in light of “Western, anti-Chinese
attacks on [China’s] human rights,”?¢ a hyper-defensive Chi-
nese government published its first Human Rights White Pa-
per that was obviously intended for the international audi-
ence. The White Paper asserted: “Respect for each country’s
sovereignty and non-interference in internal affairs are univer-
sally recognized principles of international law, which are ap-
plicable to all fields of international relations, and of course
applicable to the field of human rights as well.”27 Since then,
Beijing’s “ultra-statist conceptions of sovereignty”2® and the ex-
pansive principle of non-interference have been an ever more
prominent and constant theme in its human rights discourse,
and the PRC has become more active in using the “interna-
tional human rights stage to propagandize its own human
rights position.”29

In 1993, China’s delegation attended the U.N.-sponsored
World Conference on Human Rights. Over 170 states, includ-
ing China, adopted the Vienna Declaration and Programme of
Action by consensus, emphasizing the universal nature of
human rights. This was the first time the PRC recognized the

24. SceATs & BRESLIN, supra note 7, at 4.
25. Id.
26. Luo, supra note 13 (translated by author).

27. Inro. OFrICE OF THE STATE CoUNCIL OF CHINA, Active Participation in
International Human Rights, in HUMAN RicHTs IN CHINA (Nov. 1991), http://
www.china.org.cn/e-white/7/7-L.htm.

28. SceATs & BRESLIN, supra note 7, at 6. See also Ahl, supra note 3, at 643
(“On a theoretical level, the official state-centered human rights concept is
still dominated by Marxist-Leninist ideology. According to the basis-super-
structure model, the legislative monopoly of the State, and the instrumental
character of law, human rights are not understood as inherent and inaliena-
ble rights based on human dignity but as being derived from and granted by
the state as well as restricted by the level of economic development.”).

29. Luo, supra note 13 (translated by author).
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universality of human rights in an international setting.3° Yet,
China’s rhetoric vis-a-vis universality has often been marked by
ambivalence, and sometimes even conflict. China’s National
Human Rights Action Plan (2012-2015), for example, at-
tached a condition to universality: “The Chinese government
respects the principle of universality of human rights, but also
upholds proceeding from China’s national conditions and
new realities to advance the development of its human rights
cause on a practical basis.”?! There have also been incidents
wherein China seems to completely renounce from the view of
universality, including a stunning leaked CCP Central Com-
mittee directive in 2013 that listed “universal values” of human
rights as one of the “seven perils” that the Party must combat
in maintaining its power.32

During the 1990s and 2000s, China continued to sign and
ratify several core human rights treaties. In 1992, the PRC rati-
fied the Convention on the Rights of the Child (CRC). In
1997, it signed the International Covenant on Economic, So-
cial and Cultural Rights (ICESCR, ratified in 2001), and in the
following year signed the International Covenant on Civil and
Political Rights (ICCPR), which it has not yet ratified.>® These
commitments appeared to be considerably motivated in re-
sponse to the still-prevalent international criticisms of China’s

30. Wu Hao (% #), Wu Da Shijiandian Kan Zhongguo Sanshi Nian Requan
Lu Zhongguo Renquan Baozhang Jian Geng Guangfan (. K B35 & 1
[ 304 AL H B AR BT ) 72) [ China’s Thirty Years of Human Rights
Path Viewed from Five Major Time Junctures: Human Rights Protections Will Be
More Extensive], RenmiN RiBao (AN H#R) [ProrLe’s Dairy] (Dec. 3, 2008),
http://npc.people.com.cn/GB/8451951.html.

31. InFo. OrfFICE OF THE STATE CoOUNCIL OF CHINA, Introduction, in NA-
TIONAL HUMAN RIGHTS ACTION PLAN OF CHINA (2012-2015) (June 11, 2012),
http://www.china.org.cn/government/whitepaper/2012-06/11/content_
25619560.htm. Similar positions can be found in other official documents.
China’s 1991 Human Rights White Paper, for example, stated “a country’s
human rights situation should not be judged in total disregard of its history
and national conditions, nor can it be evaluated according to a preconceived
model or the conditions of another country or region.” INFO. OFFICE OF THE
StaTE CounciL ofF CHINA, Preface, in HUMAN RiGHTs IN CHINA (Nov. 1991),
http://www.china.org.cn/e-white/7/7-1.htm.

32. Chris Buckley, China Takes Aim at Western Ideas, N.Y. TiMEs (Aug. 19,
2013), https://www.nytimes.com/2013,/08/20/world/asia/chinas-new-
leadership-takes-hard-line-in-secret-memo.html.

33. Ratification Status for China, supra note 16.
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human rights performance.?* In addition, Beijing also
launched various bilateral human rights dialogues, including
those with the United States (since 1990), the European
Union (since 1995), and Australia (since 1997).35

The turn of the century witnessed a more active China in
the international human rights system, particularly after the
Party instructed the National People’s Congress to amend the
country’s Constitution in 2004 to include the wording that
“China respects and protects human rights,”3 which signified
a shortlived policy shift. When states negotiated the establish-
ment of the HRC to replace the U.N. Commission on Human
Rights, China took part actively, and has been a Council mem-
ber most of the time since the HRC’s inception in 2006.37 In
2008, China further ratified the Convention on the Rights of
Persons with Disabilities (CRPD).38

In accordance with human rights treaties, China is
obliged to submit its relevant record for review by the compe-
tent treaty bodies. Beijing, however, uses various tactics to de-
flect such outside scrutiny. The government delegation, for in-
stance, often resorts to formalism when answering human rights
treaty bodies.?® Usually citing laws and regulations while avoid-
ing any discussion of practice and concrete cases, Chinese dip-
lomats continue to eschew meaningful exchanges about the
PRC’s human rights record. Beijing also uses discrediting tac-
tics, such as attacking the credibility of interested civil society
groups, in some cases harassing treaty body experts and U.N.
officials*® and accusing them of being politically biased,*! and

34. KenT, supra note 7, at 187, 195; Katie Lee, China and the International
Covenant on Civil and Political Rights: Prospects and Challenges, 6 CHINESE J.
InT’L L., July 2007, at 445, 447-48 (“Political considerations, as with all Chi-
nese actions in the human rights arena, were also huge determinants of tim-
ing so the ICESCR was signed on the eve of President Jiang Zemin’s visit to
Washington on 27 October 1997 and the ICCPR just after the visit to China
of Mary Robinson, the UN Human Rights Commissioner and the day before,
5 October 1998, the visit of Tony Blair, his first visit to China as British Prime
Minister.”).

35. Luo, supra note 13 (translated by author).

36. Id.

37. 1d.

38. Ratification Status for China, supra note 16.

39. See, e.g., KenT, supra note 7, at 93 (discussing evidence of formalism
in China’s report to the Committee Against Torture in December 1989).

40. Human Ricuts Watch, supra note 3, at 43-46.
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liberal democracies of engaging in “double standards.”*?
China further works with countries in the Like-Minded Group
(a group of developing countries that tends to vote as a bloc*3)
to undermine the ability of the U.N. human rights mecha-
nisms. The members of the Like-Minded Group often share
China’s interests in avoiding international human rights scru-
tiny by diminishing the strength of the international human
rights institutions.** China and Russia, for example, led many
countries in the Group to present proposals that would limit
the independence of the treaty bodies and increase state over-
sight of the system in what was supposed to be a treaty body
strengthening process.*>

41. For China’s efforts to discredit independent human rights experts
and non-governmental organizations, see, e.g., Felice Gaer, International
Human Rights Scrutiny of China’s Treatment of Human Rights Lawyers and Defend-
ers: The Committee Against Torture, 41 ForpHAM INT’L LJ., no. 5, 2018, at 1165,
1171, 1181; HumaN RicHTs WATCH, supra note 3, at 59.

42. See, e.g., U.N. Office of the High Comm’r for Human Rights, Human
Rights Council Holds a General Debate on Human Rights Situations that
Require the Council’s Attention (Sept. 18, 2018), https://www.ohchr.org/
EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=23587&LangID=E
(“China said that China’s approach to human rights was a people-centered
approach. It was a country of the rule of law, where all were equal before the
law. Any political position that undermined political stability was punishable
by that law. The European Union, Germany and the United Kingdom had
made unwarranted accusations against China. Those attacks were typical of
the double standards and politicisation inherent in the Council.”); Meetings
Coverage, U.N. General Assembly, Human Rights Council Central to Tack-
ling Most Serious Violations, Its President Tells Third Committee, as Dele-
gates Decry ‘Stark Divides,” Double Standards, U.N. Meetings Coverage GA/
SHC/4249 (Nov. 2, 2018), https://www.un.org/press/en/node/264649.

43. The Group usually consists of Algeria, Bangladesh, Belarus, Bhutan,
China, Cuba, Egypt, India, Indonesia, Iran, Malaysia, Myanmar, Nepal, Paki-
stan, the Philippines, Russia, Sri Lanka, Sudan, Syria, Venezuela, Vietnam,
and Zimbabwe. HumaN RiGHTs WATCH, supra note 3, at 9.

44. Id. (“These countries have demonstrated political solidarity in the
Council and have worked together to weaken the universality of human
rights standards and resist the Council’s ability to adopt country-specific ap-
proaches. They have shielded repressive governments from scrutiny by fill-
ing speakers’ lists with promoters of these countries’ human rights records
during Universal Periodic Reviews, and giving uncritical statements from
friendly governments and Government-Organized NGOs (GONGOs).”)

45. Int’'l Serv. for Human Rights, Update on Treaty Body Reform, 4 Hum.
Rts. MonrtTOR Q. 22, 22 (2012), https://www.ishr.ch/sites/default/files/arti
cle/files/hrmq_oct-2012_treaty_body_reform.pdf.
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More recently, Beijing has taken a more proactive ap-
proach in obstructing and undermining the work of the inter-
national human rights system.*¢ This article now turns to
China’s current practice, with a focus on its activism in the
HRC.

III. CHINA’S CURRENT STRATEGIES IN THE HUMAN RIGHTS
CouNcIL

The HRC was established in 2006 to replace its troubled
predecessor, the Commission on Human Rights, which had
been severely criticized for its increasing politicization, declin-
ing credibility, and failures to fulfill its mandate.*” The Coun-
cil was meant to address some issues that had plagued the
Commission, but, in practice, many problems have persisted,*3
including the inclusion of members of countries credibly ac-
cused of gross human rights abuses.

The HRC has forty-seven members, elected for staggered
three-year terms (with the possibility of two consecutive terms)
by the simple majority vote of all member states of the U.N.
General Assembly through direct and secret ballots.*® The
membership is distributed on a regional group basis in order
to give widespread geographic representation and to offer
more participation opportunities for small developing states.5°
As a result, twenty-six seats are reserved for Asian and African
countries, whose voting behavior tends to align with China’s,
while only thirteen seats for the West (including East Euro-
pean countries).5!

46. See infra Section III.

47. See, e.g., UN. Secretary-General, Secretary-General’s Address to the
Commission on Human Rights (Apr. 7, 2005), https://www.un.org/sg/en/
content/sg/statement/2005-04-07 /secretary-generals-address-commission-
human-rights.

48. See supra note 2 (collecting sources criticizing the HRC).

49. Supranote 1, 1 7.

50. Scott R. Lyons, The New United Nations Human Rights Council, 10 ASIL
InsicuTs 7 (Mar. 27, 2006), https://www.asil.org/insights/volume/10/is-
sue/7/new-united-nations-human-rights-council.

51. Maaike OrkaNO-HEMANS, FRANS-PAUL VAN DER PUTTEN, NETHERLANDS
INsT. OF INT’L RELATIONS, A UNITED NATIONS WITH CHINESE CHARACTERISTICS?
7 (2018), https://www.clingendael.org/sites/default/files/2018-12/China_
in_the_UN_1.pdf; Sceats & BRESLIN, supra note 7, at 21-27.
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The HRC has a number of major functions, the two most
frequently used being (1) issuing resolutions concerning
human rights situations of individual states (“country-specific
resolutions”) and global human rights standards, and (2)
holding the Universal Periodic Review (UPR), in which each
state’s human rights performance is examined by other
states.”> Moreover, the Council is responsible for more than
fifty Special Procedures concerned with the monitoring of the-
matic human rights issues and the situation of individual coun-
tries.?®> Unlike the Council, which consists of state members,
the Special Procedures consist of independent human rights
experts or working groups that are supposed to fulfill their
functions autonomously. These experts and working groups
have played an important role in interpreting international
human rights norms and exposing human rights abuses in in-
dividual countries.>*

Having been repeatedly censured in the Commission on
Human Rights since 1989, China participated vigorously in the
negotiations to set up the HRC in order to introduce its own
agenda.’® China’s proposal, competing with those of the
United States, sought to increase representation of Asian
countries and developing countries in the Council. The HRC
adopted this proposal,®® but did not adopt another proposal
sponsored by China and other member states to eliminate
country-specific resolutions, a mechanism that the Commis-
sion on Human Rights and the HRC used to censure blatant
violations of human rights in specific countries.>” After the es-
tablishment of the HRC, China became a member for the first
two terms (2006-2012), followed by a necessary year’s absence,

52. For an overview of the Council’s work, see U.N. Human RIGHTS
Counciy, https://www.ohchr.org/en/hrbodies/hrc/pages/home.aspx (last
visited Feb. 15, 2019).

53. Special Procedures of the Human Rights Council, U.N. OFFICE OF THE
Hicn Comm’rR ror Huwm. Rrts., https://www.ohchr.org/en/hrbodies/sp/
pages/welcomepage.aspx (last visited Apr. 11, 2019).

54. Id.

55. PiccoNE, supra note 3, at 2-3.

56. Lo Yanhua (%' #f4£), Lianheguo Renquan Lishihui de Sheli ji qi Beihou de
Douzheng (A B AP &P BEAL M S G 24 [ The Establishment of the
UN Human Rights Council and the Underlying Struggles], RENQuan (A FY)
[Hum. Rts.] (June 11, 2014), www.humanrights.cn/html/2014/3_0611/
403.html.

57. PICCONE, supra note 3, at 2-3.
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and then renewed the current two-term membership
(2013-2019).

Until 2013, China’s general approach, both in the earlier
Commission on Human Rights and then in the HRC, re-
mained relatively low-profile.>® The ascension to power by Chi-
nese leader Xi Jinping at the eighteenth CCP Congress in late
2012, however, appeared to mark another watershed moment,
not only in China’s domestic governance, but also in its ambi-
tion regarding global governance.?® China’s voice began to
grow in various international platforms, along with its increas-
ing financial contributions to international organizations.5°

In relation to international human rights, as well as eco-
nomic matters, Xi proposed the idea of creating a “Commu-
nity with a Shared Future for Mankind” (renlei mingyun
gongtongti)®! as an arc for China’s active engagement with the
world. This has included China’s signature new economic
projects, especially the Belt and Road Initiative (BRI) and the
Asian Infrastructure Investment Bank (AIIB). Notably, this
new international engagement, now largely on China’s own
terms, is situated in Xi Jinping’s broader policy of seeking to

58. SceaTs & BRESLIN, supra note 7, at 15-17; see also id. at 3 (“During its
first two terms as a member of the new Council from 2006-12, China re-
mained a background player, supporting the actions of the “Like-Minded
Group” of states that oppose a more activist human rights agenda, but rarely
asserting its own individual position.”).

59. See PiccoNE, supra note 3, at 3 (“Since returning to the Human Rights
Council in 2013—and following Xi Jinping’s selection as president—China
has become more confident in pushing its agenda in Geneva.”).

60. Patrick Wintour, China Starts to Assert Its World View at UN as Influence
Grows, GUARDIAN (Sept. 24, 2018), https://www.theguardian.com/world/
2018/sep/24/ china-starts-to-assert-its-world-view-at-un-as-influence-grows;
OrANO-HEJMANS & VAN DER PUTTEN, supra note 51, at 6 (“China clearly re-
gards being on the HRC as a priority, and it enjoys broad support in the
General Assembly for it near-permanent membership of the Council. The
fact that China is expected to overtake Japan as the second-largest contribu-
tor to the general UN budget in 2019 is also relevant, since this gives China
greater leverage in the Administrative and Budgetary Committee (the
UNGA Fifth Committee), which oversees the HRC’s budget.”).

61. Cao Desheng, Xi’s Discourses on Mankind’s Shared Future Published,
Cuina Damy  (Oct. 15, 2018), www.chinadaily.com.cn/a/201810/15/
WS5bc38adca310eff303282392.html.
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enhance China’s international “Discourse Power” (huayu
quan) .52

Recently, Beijing has proposed its development-centered
view as a “China Proposal” (Zhongguo fang’an, also translated as
China Solution®®), endorsing an alternative path for develop-
ing countries as opposed to the path of Western democra-
cies.%* In 2017 it launched the inaugural South-South Human
Rights Forum to share Chinese experience with the Global
South and to host foreign programs of technical assistance fo-

62. See, e.g., E. John Gregory, Control Issues are Feeding China’s Discourse
Power’ Project, NATIONAL INTEREST (Aug. 15, 2018), https://nationalinter-
est.org/feature/controlissues-are-feeding-chinas-discourse-power-project-
28862 (describing the Party’s current “multibillion-dollar push” for interna-
tional “discourse power (huayu quan)”).

63. H[FE 5% (Zhonggué Fang’an): Chinese Solution, CHINA Darry (July
7, 2016), www.chinadaily.com.cn/opinion/2016-07/07/content_259962
50.htm (“There are a few characteristics of the Chinese solution: indepen-
dence, target-oriented and sustainable development, as well as stable and
consistent policy, a ruling party that represents the majority of the Chinese
people and guarantees both economic development and people’s liveli-
hoods, and a friendly, peaceful, win-win attitude in international affairs. . . .
As a developing country with a huge population, China is exploring a devel-
opment path that is different from that of developed countries. After several
decades, China has made great achievements in social and economic devel-
opment. Now it’s time to summarize that experience for further improve-
ment.”).

64. Laurence Brahm, ‘China Solution’ is Diversified Solution, CHINA DAILY
(Jan. 19, 2018), http://www.chinadaily.com.cn/a/201801,/19/WS5a613485a
3106e7dcc1352f4.huml (“The 19th Party Congress for the first time empha-
sized China’s role in an integrated global context, putting forth the concept
of a ‘China solution’ to global challenges.”); Spotlight: The Three Dimensions of
Chinese Governance, XiNHUA (Oct. 23, 2018), www.xinhuanet.com/english/
2018-10/23/¢_137552221.htm (“For the vast number of developing coun-
tries, the CPC’s ideas and practices for state governance provide them with
an alternate option from western models, and inject a positive driving force
in a world under great change.”); Yuan Zhengqing, Li Zhiyong & Zhufu
Xiaofei, China and the Remolding of International Human Rights Norms, 38 So-
cIAL ScIENCES IN CHINA, no. 3, 2017, at 25, 42, http://dx.doi.org/10.1080/
02529203.2017.1339437 (“In its various human rights dialogues, China does
not just accept Western propositions passively; it has its own understanding
of the issues and cleaves to its own principles, promoting the practice of
human rights norms through self-remolding. This understanding has
unique Chinese characteristics, but is not limited by them; to some degree, it
represents the shared views of the developing world in a more inclusive way.
Through unremitting and active exploration, China has developed a “Chi-
nese model” of safeguarding human rights”).
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cused on development and poverty reduction.®®> Moreover, it
has sought to introduce its rhetoric into the international dis-
course. For example, when the United Nations incorporated
into a resolution®® the phrase, “to create a shared future,
based upon our common humanity,” which mimics Xi Jinp-
ing’s slogan of “Community with a Shared Future for Man-
kind,” Beijing considered it a victory for its Discourse Power
project.5?

Beijing’s increasing outward confidence, however, has
been accompanied by ever more serious human rights abuses
at home. Chinese writer and Nobel Peace Prize Laureate Liu
Xiaobo, jailed since 2008 for his peaceful advocacy of freedom
and democracy, died in a prison hospital in 2017 while serving
his eleven-year sentence. On a broader scale, the party-state
has intensified repression of dissidents, human rights lawyers
and relevant civil society activists generally.® Among a multi-
tude of appalling abuses is the infamous 709 Crackdown,
which has resulted in the detention of more than 300 human
rights activists and lawyers, with many given multi-year
sentences on charges of subverting state power or inciting the
subversion of state power.®® More recently, Beijing has also

65. South-South Human Rights Forum Opens in Beijing, XinHau (Dec. 7,
2017), www.globaltimes.cn/content/1079267.shtml. The Forum has estab-
lished a website that hosts related news, documents and videos. SouTH-
Soutn Human RigHTs Forum PorrtaL, p.china.org.cn/node_8001790.htm
(last visited Apr. 11, 2019).

66. Economic and Social Council Res. 2017/11, § 41 (June 8, 2017).

67. Xi’s Shared Future’ Now a Consensus, CHINA DALy (Jan. 26, 2018),
en.people.cn/n3/2018/0126/c90000-9419955.html (“President Xi Jinping’s
vision of building a community with a shared future for mankind has be-
come an important international consensus echoed by many countries, orga-
nizations and political parties in the past year, according to international
relations analysts.”).

68. For recent discussions of China’s repression of human rights, see Je-
rome Alan Cohen, Law’s Relation to Political Power in China: A Backward Tran-
sition, Soc. REsEarRcH: INT'L Q. Vol. 86, No. 1 (2019); see generally Eva PiLs,
HumaN RIGHTS IN CHINA: A SOGIAL PRACTICE IN THE SHADOWS OF AUTHORITA-
RIANISM 55-144 (2017) (analyzing the dynamics between civil society advo-
cacy and state repression in China in the following areas: personal liberty,
the right to life, the right to freedom of speech and freedom of thought,
socio-economic rights and protection of rights defenders).

69. See generally CHINA HumMAN RiGHTS LAWYERS CONCERN GRP., REPORT
oN THE 709 CrackpowN (2016), http://www.chrlawyers.hk/en/content/re
port-709-crackdown (report detailing the 709 Crackdown).
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been widely condemned for setting up vast internment camps
in the Xinjiang region of northwest China, with reports that
the PRC has detained more than one million of China’s Mus-
lim citizens, almost entirely Uyghurs and Kazakhs, and sub-
jected those remaining in society to extraordinary surveillance
and repression.”’® What drives the Party-state to escalate repres-
sion, paradoxically, may be a sense of heightened insecurity
about Party power and political control.”!

Even in areas of social, economic, and cultural rights,
which China hails as the area encompassing its proudest
human rights achievements, the government actually falls
short of its obligations to provide fundamental protection. As
the Special Rapporteur on Extreme Poverty and Human
Rights, Professor Philip Alston, remarked at the conclusion of
his 2016 visit to China, the PRC’s current development ap-
proach fails to give individuals “meaningful access to accounta-
bility mechanisms for violations of their economic and social
rights.””?2 The U.N. Committee on Economic, Social and Cul-
tural Rights, the treaty body for the ICESCR, also identified an
array of serious issues when reviewing China’s performance,
including basic gaps in the independence of the judiciary; the
persistent and widespread discrimination against ethnic mi-
norities; the disadvantaged position of rural women; dispari-
ties between urban and rural areas in access to health care,
education, and social security; inadequate and unsafe working

70. Lucas Niewenhuis, Re-Education Camps in China’s ‘No-Rights Zone’ For
Muslims: What Everyone Needs To Know, SUPCHINA (Aug. 22, 2018), https://
supchina.com/2018/08/22/xinjiang-explainer-chinas-reeducation-camps-
for-a-million-muslims.

71. Jerome Alan Cohen, The Insecurity Underpinning Xi Jinping’s Repression,
WasH. Post (Sept. 23, 2015), https://www.washingtonpost.com/opinions/
the-insecure-underpinning-of-chinese-repression/2015/09,/23 /£8£33720-
6092-11e5-9757-e49273£05{65_story.html.

72. Philip Alston (Special Rapporteur on Extreme Poverty and Human
Rights), Report of the Special Rapporteur on Extreme Poverty and Human Rights on
His Mission to China, 1 75, U.N. Doc. A/JHRC/35/26/Add.2 (Mar. 28, 2017)
[hereinafter Report of Special Rapportewr on Mission to China]. For an excellent
critique of China’s development approach vis-a-vis state obligations under
international human rights law, see supra  65. (“In China, it became clear
to the Special Rapporteur from conversations with officials that these bodies
considered much of what they do to be devoted to the goals reflected in
economic and social rights but that they generally refrained from using
rights-specific language and did not consider accountability mechanisms to
be relevant or necessary.”).
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conditions; frequent sexual harassment in the workplace; re-
strictions on the workers’ right to form and join trade unions
and to strike; forced abortion and forced sterilization for the
implementation of the birth quota; cases of forced evictions;
inadequate measures to address ecological degradation, envi-
ronmental pollution and food contamination; discrimination
against persons affected by HIV/AIDS; limitations on freedom
of information and expression in relation to the right to take
part in cultural life; and state reprisals against activists who
take up cases of violations of economic, social, and cultural
rights.”

Nevertheless, Beijing is, with more confidence than in the
past,”* seeking to assume a leadership role in the international
human rights system, despite the fact that its actions and rhet-
oric obstruct or challenge, rather than promote, the work of
the system. With regard to the HRC’s operation, China’s prac-
tice can be generally analyzed in three respects: (1) proce-
dures, (2) institutions, and (3) norms. These categories, while
inevitably overlapping, still serve as a useful discussion frame-
work under which China’s actions can be unpacked.

A. Procedures

First, the Chinese government tries to deflect interna-
tional criticisms by strategically distorting the Council’s proce-
dures. Despite, or arguably because of, its growing power in
world politics, China is ultra-sensitive to criticisms of its human
rights record, and goes to great lengths to avoid public con-
demnation. The Council’s UPR procedure, under which each
state’s human rights performance is reviewed every four to five
years in an interactive dialogue between the state and other
U.N. member states, offers an important illustration.

73. Comm. on Econ., Soc. and Cultural Rights, Concluding Observations
on the Second Periodic Report of China, Including Hong Kong, China, and
Macao, China, 11 10-37, U.N. Doc. E/C.12/CHN/CO/2 (June 13, 2014).

74. In the past China sometimes took the lead in mobilizing regional
efforts to counter international human rights standards. See e.g., Michael C.
Davis, Human Rights in Asia: China and the Bangkok Declaration, 2 BUFF. J. INT’L
L. 215, at 216 (1995) (noting that China played a leading role in drafting the
Bangkok Declaration, which was intended to pose a challenge to the applica-
bility of universal standards of human rights in Asia.)



ciprod01\productn\N\NYN\> 1-4A\NYI403. txt unknown Seq: 20 29-JUL-19 13:35

1198 INTERNATIONAL LAW AND POLITICS [Vol. 51:1179

China has undergone three UPRs in 2009, 2013 and 2018,
respectively.”> The UPR, unlike the assessment conducted by
independent Special Procedures or the independent evalua-
tion of a state’s human rights record in a treaty review, is essen-
tially a political process. As a result, it allows greater scope for
diplomatic manipulation. This permits Beijing to engage in a
broad range of political tactics in dealing with UPR challenges
to its human rights record.

In its first UPR in 2009, China successfully mobilized a
great number of authoritarian governments and developing
countries that rely on China’s investment and aid to lavish
high praise on its achievements in human rights.” In its sec-
ond UPR, in 2013, although countries such as the United
States, the United Kingdom, Canada, and Germany were
bluntly critical of its human rights violations,”” China was still
able to rally many friendly statements by other countries, and
due to the large number of mobilized speakers, each state’s
representative ended up having merely fifty seconds for oral
presentation in China’s session.”® A number of countries, such
as Cuba, Pakistan, Russia, Saudi Arabia, Ukraine, Uganda,
Venezuela, Uzbekistan, Yemen, and some small African states,

75. The three reports that it has submitted, like China’s responses to
human rights treaty bodies and other UN human rights review mechanisms,
are marked by enumerations of laws, regulations and other government
measures with little efforts to evaluate their impact and describe actual prac-
tice. For China’s UPR reports, see Universal Periodic Review: China, U.N. Hum.
Rrs. Councit, https://www.ohchr.org/EN/HRBodies/UPR/Pages/
CNindex.aspx (last visited Apr. 11, 2019) [hereinafter China UPR Reports].

76. See Human Rights Council, Rep. of the Working Group on the Uni-
versal Periodic Rev.: China, U.N. Doc. A/HRC/11/25, at 6-15 (Oct. 5, 2009)
(noting various delegations’ praise of China’s human rights record).

77. The United States, for example, voiced concern about China’s sup-
pression of freedoms of assembly, association, religion, and expression; har-
assment, detention and punishment of political activists and their family and
friends; and policies that undermine the human rights of ethnic minorities.
Canada urged China to “[s]top the prosecution and persecution of people
for the practice of their religion or belief including Catholics, other Chris-
tians, Tibetans, Uyghurs, and Falun Gong, and set a date for the visit of the
Special Rapporteur on Freedom of Religion or Belief.” U.N. Human Rights
Council, Rep. of the Working Group on the Universal Periodic Rev.: China
(Including Hong Kong, China and Macau, China), U.N. Doc. A/HRC/25/5,
at 13, 21 (Dec. 4, 2013) [hereinafter Report on 2013 China UPR].

78. Dialogue, Issue 53: Looking for Universality at China’s Second UPR, Dul
Hua, https://duihua.org/dialogue-issue-53-looking-for-universality-at-chinas
-second-upr (last visited Apr. 11, 2019).
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praised China’s human rights performance.” Despite China’s
well-known abuse of religious groups and ethnic minorities in
Xinjiang and Tibet, a few countries went as far as, for example,
recommending that China should “crack down on cult organi-
zations to safeguard freedom of worship and the normal relig-
ious order” (Uganda), and “[c]ontinue to counter the East
Turkistan terrorist organizations to prevent their violent activi-
ties” in China’s supposedly autonomous Xinjiang region (Paki-
stan).80

In the third UPR in 2018, China repeated this tactic, lin-
ing up countries that would not condemn China so that those
that would had less time to voice criticisms.®! Each state ended
up with only forty-five seconds for oral presentation. In addi-
tion, China also tried to block genuine civil society participa-
tion by having government-organized nongovernmental orga-
nizations (GONGOs) speak in favor of China’s human rights
performance in order to crowd out the participation of inde-
pendent NGOs.82 This manipulation by China of the review’s
procedures, which has now become its standard modus oper-
andi, was meant to muffle criticisms and to reduce the review’s
effectiveness. At the end of the 2018 review, the Chinese dele-
gate remarked on the “overwhelming” number of countries
that “fully recognized China’s efforts and achievements in pro-
moting and protecting human rights.”®® There were still some
countries that, despite the limited time, managed to raise seri-
ous issues about Xinjiang’s internment camps and the treat-

79. Report on 2013 China UPR, supra note 77, at 5, 12-13.

80. Id. at 22, 27.

81. Andrea Worden, China Deals Another Blow to the International Human
Rights Framework at Its UN Universal Periodic Review, CHINA CHANGE (Nov. 25,
2018), https://chinachange.org/2018/11/25/china-deals-another-blow-to-
the-international-human-rights-framework-at-its-un-universal-periodic-review.

82. UN: China Responds to Rights Review with Threats, HuMAN RiGHTS
Warcn (Apr. 1, 2018), https://www.hrw.org/news/2019/04/01/un-china-
responds-rights-review-threats.

83. Worden, supra note 81 (quoting remarks of the head of the Chinese
delegation, Vice Foreign Minister Le Yucheng); see also Foreign Ministry
Spokesperson Hua Chunying’s Regular Press Conference on November 13, 2018, Em-
BASSY OF THE PrEOPLE’s RepuBLIC OF CHINA IN Jamaica (Nov. 13, 2018),
jm.china-embassy.org/eng/wjbfyrth/t1612734.htm (“China sets great store
by the relevant recommendations in the UPR report and thanks the repre-
sentatives of the vast majority of the participating countries in offering their
positive comments, understanding and support.”).
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ment of human rights defenders and lawyers. In response,
China’s delegate stated, “We will not accept the politically
driven accusations from a few countries that are fraught with
biases, and in total disregard of facts; even less will we enter-
tain attempts to use human rights as an excuse to interfere in
China’s internal affairs or undermine its sovereignty and terri-
torial integrity.”8*

B. Institutions

Second, Beijing has consistently sought to sap the institu-
tional strength of the international human rights system.
While recently it has donated more money than in the past to
the operation of the Office of the High Commissioner for
Human Rights and other human rights bodies,? it has, for ex-
ample, worked with Russia to limit the independence of
human rights treaty bodies;®¢ proposed cuts for U.N. budgets
on human rights work;%7 and blocked civil society participation
in U.N. processes, in addition to preventing the participation
of Chinese human rights activists through harassment and de-
tention.®®

With regard to the HRC'’s institutions specifically, Beij-
ing’s strategies generally can be classified into two main cate-
gories: (1) disempowering to diminish the HRC’s institutional
strength, and (2) discrediting to reduce the credibility of vari-
ous actors working in the HRC processes.

First, Beijing’s actions are designed to disempower the
Council’s institutions that carry out independent investigation
and voice concerns. Beijing has consistently sought to avoid

84. Worden, supra note 81 (citing remarks of the head of the Chinese
delegation, Vice Foreign Minister Le Yucheng).

85. See Human Rights Council, Nat’l Rep. Submitted in Accordance with
Paragraph 5 of the Annex to Hum. Rts. Council Resol. 16/21: China, U.N.
Doc. A/HRC/WG.6/17/CHN/1, at 18 (Aug. 5, 2013) (noting China’s dona-
tions to OHCHR had increased yearly from $20,000 to $50,000); Human
Rights Council, Nat’l Rep. Submitted in Accordance with Paragraph 5 of the
Annex to Hum. Rts. Council Resol. 16/21: China, U.N. Doc. A/HRC/WG.6/
31/CHN/1, at 17 (Aug. 20, 2018) [hereinafter HRC Nat’l Rep. 2018] (not-
ing China had donated $100,000 to the Special Rapporteur on the right to
development).

86. Int’l Serv. for Human Rights, supra note 45, at 23.

87. PicCONE, supra note 3, at 4, 16.

88. See generally Human RicuTs WATCH, supra note 3, at 13—41 (describing
China’s obstruction of NGO participation).
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country-specific resolutions that propose to investigate human
rights abuses in certain countries.®® It has attempted to ham-
string the Special Procedures mandate holders by trying to in-
troduce a dismissal procedure that would remove those con-
sidered non-compliant with a given code of conduct.?® It has
also been resistant to extending invitations for Special Proce-
dures to conduct field visits to China, and, when it did finally
permit such visits for some Special Procedures, it sought to
control and surveil the activities of the human rights expert
visitors, and impede their investigation.®! In the latest UPR,
Chinese officials pressured the United Nations to remove from
the process information provided by U.N. experts and NGOs,
and to block the participation of a prominent Uyghur ac-
tivist.?2 China sometimes uses coercion and material incentives
as well. When the HRC reviewed the UPR Working Group re-
port in March 2019, for example, China’s ambassador sent let-
ters to foreign missions in Geneva urging them not to attend
an event about the human rights situation in Xinjiang “in the
interest of our bilateral relations.”®3

When it cannot contain criticisms , Beijing resorts to dis-
crediting tactics while refusing to engage the substance of the
issues raised. Beijing frequently challenges, on factual
grounds, the findings of Special Procedures as well as critical
remarks by other countries.?* It perceives criticisms by Western
states, particularly the United States, to be politically moti-
vated and biased.?® It often complains about the credibility of

89. P1cconE, supra note 3, at 3.

90. SceATs & BRESLIN, supra note 7, at 21.

91. HumaN RiGHTs WATCH, supra note 3, at 60—69.

92. UN: China Responds to Rights Review with Threals, supra note 82.

93. Id.

94. Human RicHTs WATCH, supra note 3, at 60, 76.

95. Potter, supra note 7, at 714 (noting the Chinese perception that
human rights criticisms in the international arena are driven by U.S. power
politics). For a typical Chinese argument, see XUE HANQIN, CHINESE CON-
TEMPORARY PERSPECTIVES ON INTERNATIONAL LAaw: HisTORy, CULTURE AND IN-
TERNATIONAL Law 162 (2012) (“Since 1990 till the day when the Human
Rights Commission was replaced by the Human Rights Council in 2006, 11
motions were tabled by Western countries against China, albeit none of
them adopted. Oftentimes such China-bashing was launched primarily to ca-
ter to the domestic consumption or electoral purposes of the criticizing
country rather than for China. It is neither a secret nor a myth that even
Western scholars admit that China has been subjected to double standards
in the assessment of its human rights performance. Such bias became even
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participants in international human rights processes®® and
portrays domestic rights defenders as “sold to foreign pow-
ers.”®7 It is noteworthy that these techniques bear many simi-
larities to those used in other areas, including Beijing’s at-
tempt to discredit the recent South China Sea arbitration initi-
ated by the Philippines government. China, refusing to take
part in the arbitration, claimed that the award was flawed re-
garding the evidence and the facts, and that the process was
marked by “out-of-bad-faith dramatization and political manip-

more evident when human rights issues were driven by strategic interests
and economic benefits against China. Under such circumstances, it is not
surprising that China would invoke the principles of sovereignty and non-
interference to defend its socio-political system and reject double-standards
in human rights dialogue.”)

96. See generally Human Riguts WartcH, supra note 3, at 13—41 (“The gov-
ernment’s tactics include restricting Chinese civil society activists from de-
parting the country, intimidating and harassing activists on UN premises,
hindering NGO advocacy efforts, and presenting the UN with lists of particu-
lar individuals who should be blocked from participation in UN events, in-
cluding Human Rights Council sessions.”); UN Diplomats and Activists Describe
Chinese Pressure and ‘Threats’ over Uygur Fvent at UN Rights Council, SOUTH
CHINA MORNING Post (Apr. 2, 2019), https://www.scmp.com/news/china/
diplomacy/article/3004214/un-diplomats-and-activists-describe-chinese-
pressure-and (according to a UN official, “receiving pressure from govern-
ments attempting to silence critics is fairly common, but a particularly high
number of these complaints come from China about the credibility of par-
ticipants.”).

97. Id. at 13. In addition to jailing human rights defenders at home and
sometimes preventing their travel to Geneva to register their views, Beijing
sought at the United Nations to muddle and diminish the meaning of human
rights defenders in a U.N. resolution, arguing that those who claim themselves
to be defenders should be punished if they are deemed to violate domestic
law, and that no countries should use the notion of protecting human rights
defenders to interfere with China’s “internal affairs.” Andrea Worden, As the
UN Declaration on Human Rights Defenders Turns 20, China Wages a Multi-Pro-
nged Attack on Rights Defenders, CHINA CHANGE (Mar. 14, 2018), https://
chinachange.org/2018/03/14/as-the-un-declaration-on-human-rights-defen
ders-turns-20-china-wages-a-multi-pronged-attack-on-rights-defenders  (quot-
ing the statement of the Chinese delegation when the Third Committee
adopted the resolution: “Preambular paragraph 9 contains preconceived no-
tions that the roles and activities of human rights defenders are legitimate.
China reiterates that . . . human rights defenders must carry out their activi-
ties in a peaceful and lawful way. Human rights defenders, if acting in viola-
tion of domestic law, shall be equally sanctioned by the law as others. No
state shall employ the issue of human rights defenders as a tool to interfere
in other countries’ internal affairs.”).
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ulation.”® Chinese diplomats also claimed that the constitu-
tion of the tribunal was improper, trying to challenge the legit-
imacy of the result.%?

C. Norms

Third, and most profoundly, Beijing has pushed back
norms that it perceives to be against its interests, and strived to
introduce notions that are in tension with fundamental values
of the international human rights system. Take the 2018 UPR,
for example: The Chinese government refused to accept 62 of
the 346 recommendations on the grounds that “they are in-
consistent with China’s national conditions, contradictory with
Chinese laws, politically biased or untruthful.”!%® Those re-
jected mainly included recommendations that urged China to
seek abolition of the death penalty and publish execution
data; to accede to the Optional Protocol to the CAT; to ratify
the ICCPR, the International Convention for the Protection of
All Persons from Enforced Disappearance, and the Interna-
tional Convention on the Protection of the Rights of All Mi-
grant Workers and Members of Their Families; to accede to
the Rome Statute of the International Criminal Court; to es-
tablish an independent national human rights institution in
according with the Paris Principles; to amend subversion laws
for the protection of freedom of speech; to end the practice of
secret detention through the measure of residential surveil-
lance at a designated location; to release human rights defend-
ers and lawyers; to repeal or amend laws and practices that
prevent the rights to freedom of expression and free access to
information; to end prosecution and persecution on the basis
of religion or belief; and to cease arbitrary detention of

98. Remarks by Chinese Foreign Minister Wang Yi on the Award of the So-Called
Arbitral Tribunal in the South China Sea Arbitration, MINISTRY OF FOREIGN A¥F-
FAIRS OF THE ProPLE’s RepuBLiC OF CHINa (July 12, 2016), https://
www.fmprc.gov.cn/nanhai/eng/wjbxw_1/t1380003.htm.

99. Julian Ku, A Guide to Countering Chinese Government Spin on the Fairness
of the South China Sea Arbitration Tribunal, LawrarRe BLoG (June 20, 2016,
10:43 AM), https://www.lawfareblog.com/guide-countering-chinese-govern
ment-spin-fairness-south-china-sea-arbitration-tribunal.

100. Human Rights Council, Rep. of the Working Group on the Universal
Periodic Rev.: China, Addendum U.N. Doc. A/HRC/40/6/Add.1 (advance
version), at 2 (Feb. 15, 2019).
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Uyghurs and other Muslim groups in Xinjiang.!°! China dis-
missed all recommendations that asked it to allow the media,
the United Nations, and foreign officials access to Xinjiang
and to close Muslim internment camps, as interference in its
sovereignty and internal affairs.'92

Moreover, China has sponsored or objected to various res-
olutions, demonstrating its intention not only to lessen the in-
tensity of international scrutiny but also to promote its pre-
ferred norms. For example, before the Council passed a reso-
lution urging all states to prevent and refrain from all acts of
intimidation or reprisal against activists who participate in
U.N. human rights activities, Beijing unsuccessfully attempted
to introduce an amendment to the resolution to make it less
effective.193 It has also actively co-sponsored amendments de-
signed to weaken international norms that protect civil society
and to strengthen the principle of noninterference in sover-
eign affairs.10*

In recent years, Beijing has ramped up efforts to promote
its own views as an alternative solution that may eventually dis-
place current international human rights ideals.!%> Generally,
its present attacks on international human rights norms ap-
pear to pursue at least two objectives: (1) establishing a devel-
opment-first program, and (2) vindicating a statist view in mat-
ters of human rights. These goals are in contradiction with the
fundamental norms concerning the indivisibility and interde-

101. Id. at 2-11.

102. Id. at 2-3.

103. Letter from Civil Soc’y Orgs. to Member States of the U.N. Human
Rights Council (Sept. 26, 2017), https://www.ishr.ch/sites/default/files/
documents/letter_to_member_states_on_reprisals_resolution_hrc_36_with_
signatories_final_version_5.pdf.

104. PicconE, supra note 3, at 8.

105. See HumaN RicHTS IN CHINA, STAKEHOLDER SUBMISSION By HUMAN
RiGHTs IN CHINA SUBMITTED TO THE HUMAN RIGHTS COUNCIL IN ADVANCE OF
THE THIRD UNIVERSAL PERIODIC REVIEW OF THE PEOPLE’S REPUBLIC OF CHINA
4 (2018), https://www.hrichina.org/sites/default/files/hric_china_upr_
2018_submission.pdf (“Specific approaches being advanced by China inter-
nationally include: a ‘governance’ approach to rights, a people-centered de-
velopment model, and a focus on international ‘cooperation’ among states.
Common to these state-centric approaches is the marginalization of state ac-
countability for ensuring respect, protection, and promotion of human
rights, and a rejection of the ‘universality’ of rights in favor of the ‘localiza-
tion’ of rights as equal to and a replacement for international standards.”).
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pendence of human rights and the individual-centered, rights-
based foundation of the international human rights regime.
Yet, China’s alliance at the Council with other authoritarian
governments that share similar interests in diminishing human
rights criticism allows it to mobilize enough member states to
support its agenda,'%6 including states that have important ec-
onomic and political ties to China.!07

In 2017, China unusually introduced a solo-sponsored
HRC resolution,!?® entitled “The Contribution of Develop-
ment to the Enjoyment of All Human Rights.”'%® The resolu-
tion, with the backing of many co-sponsors,'!® was adopted by
a recorded vote of thirty to thirteen, with three abstentions.!!!
It was apparently the first resolution in the HRC that focused
entirely on the issue of development,'!? and Chinese media
praised the resolution as the contribution of a “China Solu-
tion” to global human rights governance.!!?

While the adopted resolution appears innocuous, some
human rights observers have criticized it for framing the right

106. One important role of the Council members is to issue resolutions
that condemn human rights abuses and call for action. Many resolutions are
adopted by consensus, while others are passed with a vote. A state’s influence
in the Council is often determined by how many other members it can mo-
bilize to reach a consensus or produce a successful vote.

107. PicconE, supra note 3, at 1, 13-14.
108. Id. at 9.

109. Human Rights Council Res. 35/21, U.N. Doc. A/HRC/RES/35/21,
at 1 (July 7, 2017).

110. For co-sponsoring countries, see RES/35/21 The contribution of develop-
ment to the enjoyment of all human rights, RightsDocs, https://www.right-
docs.org/doc/a-hrc-res-35-21/.

111. Id. Countries that voted in favor of the resolution included Ban-
gladesh, Bolivia (Plurinational State of), Botswana, Brazil, Burundi, China,
Congo, Cote d’Ivoire, Cuba, Ecuador, Egypt, El Salvador, Ethiopia, Ghana,
India, Indonesia, Iraq, Kenya, Kyrgyzstan Mongolia, Nigeria, Philippines,
Qatar, Rwanda, Saudi Arabia, South Africa, Togo, Tunisia, United Arab
Emirates, and Venezuela (Bolivarian Republic of). Those that voted against
it were Albania, Belgium, Croatia, Germany, Hungary, Japan, Latvia, Nether-
lands, Portugal, Slovenia, Switzerland, United Kingdom of Great Britain and
Northern Ireland, and United States of America. Abstentions included Geor-
gia, Panama, and Republic of Korea. The delegation of Paraguay did not cast
a vote.

112. Luo, supra note 13.
113. Id.
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to development in the service of states, not of people.!1* The
criticism is based on Beijing’s track record of prioritizing a
state-centered development program while marginalizing
human rights concerns. The Chinese government has repeat-
edly described development as a top priority for the nation
and touted its achievement of lifting hundreds of millions of
people out of poverty.!'> This is remarkable progress. Yet,
human rights should not be confused with economic growth.
The right to development is an individual right as well as a
collective right. As with all human rights, the human person is
the rights holder and should be “the central subject of devel-
opment” and “the active participant and beneficiary of the
right to development.”116 A people-centered development ap-
proach does not treat human persons as passive recipients of
state hand-outs; neither does it stifle dissent for social stability
and economic growth. Indeed, when examining Beijing’s posi-
tion, one discovers the incompatibility of its top-down, GDP-
driven development approach with the conventional concept
of the right to development. In Beijing’s view, its development-
as-top-priority program has little room for genuine civil society
participation; nor does it recognize people as rights-holders
who can challenge the state for any failings in the program. In
this view, development is the state’s business only. It does not

114. See, e.g., PiccoNE, supra note 3, at 9-10 (“At first glance, this resolu-
tion looks relatively harmless. . . . Upon further examination, however, the
resolution suggests that respect for human rights depends on ‘people-cen-
tered development,” as opposed to being inherent to human dignity regard-
less of a country’s level of development.”); Andrea Worden, China Pushes
‘Human Rights With Chinese Characteristics’ at the UN, CHINA CHANGE (Oct. 9,
2017), https://chinachange.org/2017/10/09/china-pushes-human-rights-
with-chinese-characteristics-at-the-un (“What this means, in short, is that
China will continue to promote, and attempt to expand, the importance of
the right to development and economic rights, while at the same time en-
deavoring to curtail and weaken the enforcement of civil and political
rights.”).

115. Take China past UPR Reports for example. Development has been
featured in these reports as a priority in China’s human rights agenda. Supra
note 75. See also INFo. OFFICE OF THE STATE COUNCIL OF CHINA, supra note 27
(“It is a simple truth that, for any country or nation, the right to subsistence
is the most important of all human rights, without which the other rights are
out of the question.”).

116. Declaration on the Right to Development, G.A. Res. 41/128, 1 2 (1)
(Dec. 4, 1986).
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empower people.!'” While such a state-centered development
approach may be appealing and popular, it is prone to abuses
of authoritarian governments that seek political monopoly.

In April 2018, China again successfully introduced an-
other solo-sponsored HRC resolution, also reflecting its tradi-
tional state-centered position. The resolution, entitled “Pro-
moting Mutually Beneficial Cooperation in the Field of
Human Rights,”!!® was similarly co-sponsored by many other
states''¥ and touted in the official PRC media as symbolizing
“China’s growing influence and ability to set the agenda in in-
ternational human rights governance.”'?¢ The U.S. govern-
ment, to challenge the resolution, called for a vote, but the
resolution was passed by a vote of twenty-eight in favor, with
seventeen abstentions and one “no” cast by the United
States.!2! The resolution essentially called for states to engage
in intergovernmental cooperation on human rights, especially
by way of technical assistance and capacity-building programs,
including North-South, South-South, and triangular coopera-

117. Report of Special Rapporteur on Mission to China, supra note 72, at 19 15,
45, 61.

118. Human Rights Council Res. 37/23, U.N. Doc. A/HRC/37/1.36, at 1
(Mar. 19, 2018).

119. For co-sponsoring countries, see RES/37/23 Promoting mutually benefi-
cial cooperation in the field of human rights, RichtsDocs, https://www.right-
docs.org/doc/a-hrcres-37-23/.

120. Permanent Mission of China to the U.N. Office at Geneva and Other
Int’l Orgs. in Switz., “Build a Community of Shared Future for Human Be-
ings” Written into United Nations Human Rights Council Resolutions for
the First Time (Mar. 24, 2017), http://www.china-un.ch/eng/dbtyw/
rqrd_1/speech/t1448593.htm.

121. Countries that voted in favor of the resolution included Angola, Bra-
zil, Burundi, Chile, China, Cote d’Ivoire, Cuba, Democratic Republic of the
Congo, Ecuador, Egypt, Ethiopia, Iraq, Kenya, Kyrgyzstan, Mexico,
Mongolia, Nepal, Nigeria, Pakistan, Panama, Philippines, Qatar, Saudi Ara-
bia, Senegal, South Africa, Togo, United Arab Emirates, and Venezuela.
Those that abstained included Afghanistan, Australia, Belgium, Croatia,
Georgia, Germany, Hungary, Japan, Peru, Republic of Korea, Rwanda,
Slovakia, Slovenia, Spain, Switzerland, Ukraine, and United Kingdom of
Great Britain and Northern Ireland. Human Rights Council Res. 37/23, supra
note 118. See also Andrea Worden, With Its Latest Human Rights Council Reso-
lution, China Continues Its Assault on the UN Human Rights Framework, CHINA
CHANGE (Apr. 9, 2018), https://chinachange.org/2018/04/09/with-its-latest
-human-rights-council-resolution-china-continues-its-assault-on-the-un-
human-rights-framework.
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tion.!22 It also requested that the HRC Advisory Committee
conduct a study on “the role of technical assistance and capac-
ity-building in fostering mutually beneficial cooperation.”!23
The resolution dovetailed with China’s intensified efforts to
cooperate with developing countries in the area of develop-
ment. Observers and human rights activists have viewed the
resolution with suspicion, as its wording, which centers on in-
tergovernmental cooperation and dialogue, suggests another
attempt to put states at the center of human rights work and to
marginalize accountability and international scrutiny.!?* Fur-
thermore, the Chinese government has long treated coopera-
tion and dialogue as an alternative approach to confronta-
tional criticisms that expose human rights violations.!2>

IV. HumaN RicHaTSs wiTH CHINESE CHARACTERISTICS:
IpENTITY-BASED POLITICS

In addition to the strategies discussed above, China has
persistently asserted its distinctiveness as a socialist state with
Chinese characteristics. The term “Socialism with Chinese
Characteristics” was officially proposed by Deng Xiaoping in
the twelfth CCP Congress in 1982,126 and was mainly used to
explain and justify Deng’s Reform and Opening-Up policy for
revitalizing the Chinese socialist economy. It later became
widely used in other areas too.!'?”

122. H.R.C. Res. 37/23, supra note 118, 11 1-2.

123. Id. § 5.

124. See, e.g., Worden, supra note 121 (arguing that the resolution de-
mands respect for governments while downplaying the human person as the
subject of human rights); John Fisher, China’s Win-Win’ Resolution Is Anything
But, HumaN RicHTs WatcH (Mar. 4, 2018), https://www.hrw.org/news/
2018/03/05/ chinas-win-win-resolution-anything (observing that the resolu-
tion focuses only on intergovernmental dialogue and cooperation, rather
than actual human rights violations or accountability).

125. Kinzelbach, supra note 7, at 312 (“The most recurrent theme in
China’s statements on the UN’s human rights monitoring is that confronta-
tion should be avoided and that human rights should instead be promoted
through dialogue and cooperation.”)

126. Deng Xiaoping (XS/INF), Deng Xiaoping Zai Zhongguo Gongchandang Di
Shier Ci Quanguo Daibiao Dahui Shang de Kaimu Ci (X3/NFAE A [E 37 4 25
+ R EREREFE KRS LRFFRE) [Opening Remarks of Deng Xiaoping at the Chi-
nese Communist Party’s 12th Congress] (Sept. 1, 1982), http://www.gov.cn/
test/2008-06/25/content_1027253.htm.

127. See e.g., InFo. OFFICE OF THE STATE COUNCIL OF CHINA, The Right to
Subsistence—The Foremost Human Right the Chinese People Long For, in HuMAN
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Its meaning, however, is not always clear.

With respect to global human rights governance, China
has proposed “Human Rights under Socialism with Chinese
Characteristics.” This term made its first appearance in
China’s international reporting during the 2013 UPR. In the
2018 report, it was changed to simply “human rights with Chi-
nese characteristics.”!?® The inclusion of this phrase in China’s
UPR reporting signifies greater confidence to set forth distinc-
tive ideas about human rights on the world stage. Indeed, at
present, Beijing is not reluctant to use this phrase to highlight
its differences from the previously dominant liberal democra-
cies, and to resist what it determines to be Western notions of
human rights. This, to some extent, may be traced to the ear-
lier perceived differences and competition between the so-
called bourgeois international law system and the socialist inter-
national law system.!2? According to this theory, the bourgeois
international law system was used to oppress socialist coun-
tries, and therefore socialist countries must not follow Western
rules. The term also smacks of the notion of “Asian Values,”
which leaders of China as well as a number of Asian countries,
such as Singapore, Malaysia and Indonesia, have vigorously
supported.!3°

The meaning of Human Rights with Chinese Characteris-
tics (or Human Rights under Socialism with Chinese Charac-
teristics) may depend on the agenda and interpretation set
forth by the Chinese leadership at any given time.!3! Yet, one

RicuTs IN CHINA (Nov. 1991), http://www.china.org.cn/e-white/7/7-Lhtm
(“Since 1979, China has switched the focus of its work to economic construc-
tion, begun reform and opening to the outside world, and set the goal of
building socialism with Chinese characteristics. This has further expanded
the social productive forces and enabled the nation to basically solve the
problem of feeding and clothing its 1.1 billion people.”)

128. HRC Nat’l Rep. 2018, supra note 85, at 2.

129. ConenN & CHiu, supra note 8.

130. Michael D. Barr, Lee Kuan Yew and the “Asian values” Debate, 24 ASIAN
Stup. REv,, no. 3, 2000, 309, at 314-15 (quoting remarks of various Asian
leaders in support of cultural relativism when discussing human rights while
also noting that a number of Asian leaders expressed views opposing “Asian
Values.”)

131. For Chinese discussions of the concept of Human Rights under So-
cialism with Chinese Characteristics when it was initially presented, see, e.g.,
Zhang Xiaoling (5KB%¥%), Lun Zhongguo Tese Shehui Zhuyi Renquan Guan
(I EEr At 2 XAB) [On Human Rights Theory Under Socialism with
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can probably discern at least the following distinctive aspects
of China’s human rights rhetoric. First, as noted earlier, China
emphasizes economic, social, and cultural rights and the rights
to subsistence and development. China promotes develop-
ment as “the priority” when describing the nation’s human
rights approach.!®2 It has even proposed that civil and political
rights must depend on the level of overall social development,
suggesting the need for sequencing and conditioning civil and
political rights.!?? In the most recent Human Rights White Pa-
per, released a month after China’s 2018 UPR, the Chinese
government reiterated the position that “the experience of nu-
merous hardships taught the Chinese people that the rights to
subsistence and development are the primary rights—the pre-
conditions and the foundation for all other human rights.”134
This position is, of course, in contradiction with the funda-

Chinese Characteristics], BEying Risao (b H#R) [Beyin Damny] (May 4,
2009), theory.people.com.cn/GB/49150/49152/9232033.html; Chen
Youwu (%441) & Li Buyun (Z=5 %), Zhongguo Tese Shehui Zhuyi Renquan
Lilun Tixi Lunhang (7 EFR A2 F XABERRAKR R1EH) [ Theoretical System
of Human Rights Under Socialism with Chinese Characteristics], ZHENGZHI YU
FaLv (BUA 57E4) [5 PoL. & Law] 54, 54 (2012); Huang Mengfu (i ),
Zhongguo Renquan Shiye Chengxian Pengbo Fanzhang de Taishi
(P EAAE N RIE R JRIASHA)  [Flourishing  Development  of  China’s
Human Rights Enterprise], RenQuan (A#) [Hum. Rts.] (Apr. 27, 2013),
http://www.humanrights.cn/cn/zt/qita/rqzz/2013/1/120130427_1030674.
htm. For recent discussions of this concept under Xi Jinping’s leadership,
see Liu Hainian (XIJ4E), Shilun Xi Jinping dui Renquan Lilun de Xin Fazhang
(18 S5 ARSI R &) [The New Contribution to the Important Dis-
course on Human Rights by General Secretary Xi Jinping], NANDU XUETAN
(FF#B3%) [Acapemic Forum oF Nanpu], No. 4 (2018), https://www.iolaw.
org.cn/showArticle.aspx?rid=5711, translation available at http://www.china
humanrights.org/html/2019/MAGAZINES_0110/12533.html; Liu Huawen
(WI4ESL), Zhongguo Tese Shehui Zhuyi Renquan Guan—fiehe Xi [Jinping Zhi
“2015 Beijing Renquan Luntan” Hexin de Jiedu ({7 [E$5 04t 22 32 U
445 1P 320150 I ABURIR BB IMREL)  [The  Socialist  Outlook  on
Human Rights with Chinese Characteristics: Interpretation Based on the Xi Jinping
Congratulatory Letter to the 2015 Beijing Forum on Human Rights], GUOJIFA
Yanyru ([ PRt 5t) [CHINESE REVIEW OF INTERNATIONAL LAw], No. 5 (2016),
http://www.guojifayanjiu.org/Admin/UploadFile/Issue/il qixmuw.pdf.

132. Seee.g., HRC Nat’l Rep. 2018, supra note 85, § 7 (stating that “[t]his is
aroad that takes development as the priority” when explaining the term “the
concept and theoretical system of human rights with Chinese characteris-
tics.”).

133. Kinzelbach, supra note 7, at 325, 331.

134. InrFo. OFFICE OF THE STATE CouNciL oF CHINA, PROGRESS IN HumMAN
RicaTs OovER THE 40 YEArRs OF REFOrRM AND OPENING Upr IN CHINA (Dec.
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mental principle that all human rights are indivisible and in-
terdependent.

Second, while the Chinese government often states that it
respects universal human rights, it insists that other govern-
ments take account of its national conditions and the princi-
ples of sovereignty and non-interference with domestic affairs,
which are interpreted by Chinese officials broadly and invoked
liberally. China views criticism of its human rights record as
interference with China’s domestic affairs and condemnation
of its detention of Chinese activists as an infringement of
China’s “judicial sovereignty.”!?> This view fails to consider
that a state bears legal obligations under customary interna-
tional law and treaty law regarding human rights and that in-
ternational scrutiny to ensure the state’s accountability is not a
violation of the principle of non-interference.

Third, China stresses the unity of duties and rights, as well
as the unity of collective rights and individual rights. This posi-
tion suggests that human rights should be conditioned on the
performance of duties by the individual. The Chinese govern-
ment has tried unsuccessfully to push this discourse into inter-
national human rights agendas!®® as it runs counter to the fun-
damental idea that human rights are inherent to all human
beings, whether or not they fulfill certain duties.

In short, the characteristics of China’s human rights pro-
position—that can be distinguished from Western-dominated
human rights ideas and zealously promoted in Beijing’s dis-
course—are apparently its statist views on development and its
expansive notions of national conditions, sovereignty, and the
principle of non-interference, as well as its minority position
on the inseparability of duties and rights.

In 2013, after the PRC’s second UPR, the Chinese delega-
tion, in addition to condemning states that criticized China for
politicizing human rights, stated, in emotionally-charged lan-
guage: “Whether the shoes fit, only the person knows . . . . The
Chinese are in the best position to know the situation of

2018), http://english.gov.cn/archive/white_paper/2018/12/13/content_
281476431737638.htm.

135. Kinzelbach, supra note 7, at 320-323.

136. Id. at 311 (noting that China played a critical role in advocating a
Declaration on Human Social Responsibilities, in which China promoted the
ideas that rights and obligations were inseparable).
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human rights in China.”’37 Underlying this rhetoric are iden-
tity-based, relativist politics to which Beijing is committed. In
this view, the liberal philosophy embedded in the interna-
tional human rights system as well as the global collective ef-
forts of international and domestic civil society behind it are
crudely reduced to Western values that are simply unsuited for
the Chinese ways of life. This position ignores Asian societies
that have adopted liberal values of human rights and open-
ness, including most notably Taiwan, and fails to appreciate
the cultural malleability of societies and the agency of individ-
uals and groups in them. The Chinese government’s current
rhetoric implies that the difference between China and other
countries, particularly Western democracies, is not only a mat-
ter of policy, but also a matter of identity, which in Beijing’s
view is inherent and entrenched, and therefore cannot be al-
tered, negotiated or compromised.

Indeed, a typical argument by Beijing goes as follows:
“China differs from the West in historical, cultural and relig-
ious background, economic development, political system and
ideology. It is only natural that there exist differences between
them on the issue of human rights.”!3® This kind of discourse
tirelessly emphasizes culturally-rooted and innate differences
between China and the West. While the concept of Chinese
characteristics, similar to “Asian Values,”!39 may have the back-
ing of some genuine cultural beliefs that distinguish the Chi-
nese culture from others, we should note that the concept is

187. UN Rights Review of China: Citizens’ Crucial Role, HuMaN RIGHTS IN
CHINA (Oct. 22, 2013), http://hrichina.org/content/6991. In the third
UPR, China’s delegation reiterated the same position, stating that there is
“more than just one path toward modernization and every country may
choose its own path of development and model of human rights protection
in the context of its national circumstances and its people’s needs.” Daniel
Johnson, China Hails Human Rights Progress Amid Calls to Close Detention
Camps, UN News (Nov. 6, 2018), https://news.un.org/en/story/2018/11/
1025061.

138. Different Views Between China and the West on Human Rights: Official,
PeorLE’s Dairy (Feb. 11, 2002), en.people.cn/200202,/11/eng20020211_902
99.shtml.

139. Barr, supra note 130, at 327-28 (“Although it is risky to apply the
lessons derived from the study of Lee to anyone else, it does seem advisable
to assume that regardless of ulterior, self-serving motives, many, if not most,
advocates of “Asian values” also harbour genuine, culturally-based impulses
that dispose them towards paternalism, authoritarianism and elitism.”).
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being used by the Chinese government as a tool to shield itself
from international scrutiny. This rhetoric, aided by constant
references to sovereignty, non-interference, and national con-
ditions, seeks to justify a fundamentally distinctive human
rights philosophy, conveniently featuring a state-centered pro-
ject pursuing growth and development, while at the same time
weakening the role of people and political and civil liberties.
Furthermore, the fundamental flaw underlying China’s
notion of Human Rights with Chinese Characteristics are the
questions of what are “Chinese characteristics” and who are
the Chinese whom the PRC claims really understand and prac-
tice China’s human rights reality. “Chinese” should surely in-
clude the diversity of voices in Chinese civil society. While
there is reportedly a growing domestic awareness of human
rights norms at the grassroots level in China, and ordinary Chi-
nese people have attempted to participate in international
human rights forums,!4? the party-state is determined to main-
tain absolute control over the kinds of voices that can re-
present China to the international audience. Chinese authori-
ties have harassed and detained a number of Chinese activists
who have sought to take part in international human rights
processes. Cao Shunli, an activist who was prevented from go-
ing to Geneva for the UPR and died in detention, made in-
credibly valiant attempts to inform international society and
promote human rights in China.'*! The notion of Human
Rights with Chinese Characteristics is fictional and unconvinc-
ing when it tries to mute all Chinese civil society voices.
However, as scholars observe, the international commu-
nity has not openly and effectively confronted China regard-
ing these views, allowing the government much space to sus-
tain and expand its counter-discourse.'*2 What is at stake here
is the integrity of the international human rights system. The
discourse China repeatedly articulates in the UPR reports and
various international fora can be treated as evidence of its

140. See generally Human Rigats WaTCH, supra note 3 (discussing how the
Chinese government deters domestic activists).

141. U.N. Office of the High Comm’r for Human Rights, Deadly Repri-
sals: UN Experts Deplore the Events Leading to the Death of Chinese
Human Rights Defender Cao Shunli, and Ask for Full Investigation (Mar. 18,
2014), https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?
NewsID=14394.

142. Kinzelbach, supra note 7, at 332; Ahl, supra note 3, at 660.
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opinio juris on human rights.!#® By constantly and consistently
expressing a distinctive human rights philosophy, Beijing is
launching a serious challenge to the very foundation of inter-
national human rights principles while silencing a variety of
domestic voices that advocate for freedoms and human rights.

V. How THE GLOBAL PoLriticaL. CLIMATE SHAPES AND IS
SHaPED By CHINA’S AGENDA

Domestic and international civil society often rely on the
robustness of the international human rights infrastructure to
promote the public’s rights awareness, to exert pressures on
governments to improve rights protections, and to raise global
standards. If the infrastructure is threatened or weakened, a
global human rights backsliding may be in the offing. The fol-
lowing examines broader trends that may bolster the impact of
China’s activism discussed above and enhance the concomi-
tant vulnerability of the international human rights regime. It
further discusses potential developments that may limit
China’s relevant efforts.

First, although Beijing cannot change the international
human rights system on its own and requires cooperation from
and alliance with other nations, for years it has been able to
mobilize allies in the HRC that share similar views, particularly
authoritarian regimes. Beijing consistently draws support from
states in the Like-Minded Group.!** The governments of Rus-
sia, Egypt, Cuba, and Pakistan have been particularly active in
joining China’s forces in the Council as well as advancing their
own agendas.!4®

143. See e.g., Ahl, supra note 3, at 647 (“Given that almost all states partici-
pate in the UPR and are represented at a ministerial level, documents such
as a state’s national report can be treated as evidence of a state’s opinio juris
on human rights. If the precondition is accepted that clear evidence of
opinio juris minimizes the requirement of consistent state practice, then the
UPR could accelerate the forming of new customary law. If a state accepts a
recommendation, though there is no corresponding obligation under pub-
lic international law, the acceptance may be interpreted as a binding unilat-
eral act, which establishes an autonomous obligation of the relevant state.
Because China has not yet ratified the International Covenant on Civil and
Political Rights (ICCPR), it could be argued that the PRC government enters
into new binding human rights commitments via the UPR if it accepts rec-
ommendations that correspond to rights under the ICCPR.”).

144. PiccoNE, supra note 3, at 14.

145. Id.
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In addition, China is seeking to exert greater influence on
world affairs generally with the support of an even broader
group of developing countries, especially those that rely on
China economically. These trading partners and development
aid recipients tend to back China’s agenda in the HRC’s vot-
ing, as well as elsewhere.!46 The “China Solution” proposed by
Beijing, along with the BRI and other international outreach
projects, claims to be “a pathway, or at least an example, for
other nations seeking their own pathways toward develop-
ment.”!*7 This model from China is appealing to many devel-
oping countries that have struggled to promote economic
growth. The support of this group critically aids China’s pro-
motion of an illiberal agenda.

To be sure, the cause of human rights at the HRC suffers
from other challenges as well, which may also be helpful from
Beijing’s point of view, including the recent exit of the United
States. The European Union, for example, has criticized
Trump’s Washington for “undermining the role of the U.S. as
a champion and supporter of democracy on the world
stage.”148

It remains to be seen in what ways and to what extent the
U.S. withdrawal will impede the Council’s work over the long
term and, indeed, whether the U.S. departure will be perma-
nent. The international community should not exaggerate the
significance of the U.S. departure from the HRC. There are
other important platforms for advancing global human rights,
even within the United Nations, such as the human rights
treaty body system; the General Assembly’s Third Committee,
which is in charge of agenda items relating to a range of social
and humanitarian affairs and human rights issues, and its Fifth
Committee, which is responsible for administrative and budg-
etary matters, including budget for human rights work; the Se-
curity Council, which considers humanitarian issues; and
other global fora and inter-state summits that can potentially
serve as high-profile venues to raise human rights issues.

146. Id. at 1, 13-14.

147. Brahm, supra note 64.

148. Lesley Wroughton & Michelle Nichols, U.S. Quits UN. Human Rights
Body, Citing Bias vs. Israel, Alarming Critics, REUTERs, June 19, 2018, https://
www.reuters.com/article /us-un-rights-usa/u-s-quits-u-n-human-rights-body-
citing-bias-vs-israel-alarming-critics-idUSKBN1JF24X.
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Yet, there will be some immediate consequences of the
U.S. departure, including potential reductions to Council
funding.!*® More importantly, member states of the HRC that
usually partner with the United States, including the E.U.
members, will likely find it more difficult to rally forceful sup-
port. Perhaps most profoundly, Washington’s withdrawal sym-
bolizes a weakened voice of democracies and a morale boost to
China, Russia, and other authoritarian countries.!5° The U.S.
accusation that the Council is politicized does nothing but fur-
ther sully the reputation of the Council. Washington may one
day decide to return to the HRC when U.S. policy or leader-
ship changes, but considerable damage will have been done.

European democracies, particularly Germany and France,
have been routinely outspoken in cases of the PRC’s human
rights violations, and the European Union, which has observer
status in the Council, has been a leading actor in the multilat-
eral human rights system. The European Union has consist-
ently opposed China-sponsored resolutions and amendments
in the HRC.1%! However, new worries have arisen as to whether
the resistance from these actors in the global human rights
regime can continue to be vigorous. The past few years have

149. The U.S. government has announced a decision to cut funding to the
U.N. Human Rights Council. Patrick Goodenough, Bolton Confirms That the
U.S. Will Defund UN Human Rights Office, CNSNEws (Aug. 24, 2018), https://
www.cnsnews.com/news/article/patrick-goodenough /us-taxpayers-are-al-
ready-saving-administration-confirms-decision. However, the Council’s fund-
ing from the UN regular budget (approximately 40% of the Council’s total
funding) cannot be specifically targeted by the U.S. cut. Yet, the United
States is likely to also eliminate voluntary contributions to the Council (the
United States contributed U.S. $20 million in 2017). OHCHR’s Funding and
Budget, UN. Orrice oF THE Hicn ComM’R ror Hum. Rrts., https://
www.ohchr.org/en/aboutus/pages/fundingbudget.aspx (last visited Apr.
12., 2019); U.N. Office of the High Comm’r for Human Rights, Voluntary
Contributions to OHCHR in 2017, https://www.ohchr.org/Documents/
AboutUs/FundingBudget/VoluntaryContributions2017.pdf (last updated
Apr. 24, 2018).

150. See e.g., China Says It Regrets U.S. Quitting U.N. Rights Council, REUTERS,
June 20, 2018, https://www.reuters.com/article/us-un-rights-USA-china/
china-says-it-regrets-u-s-quitting-u-n-rights-council-idUSKBN1JGOW1  (“The
official publication of China’s top anti-graft watchdog said in a commentary
on Wednesday the U.S. decision to leave the council ‘has put the American
peoples’ boastful image of being a defender of human rights on the verge of
collapse’.”).

151. PicconE, supra note 3, at 15.
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witnessed a European Union torn by Brexit and weakened by a
moral crisis in terms of how to deal with massive, unwanted
immigration flows. Economic uncertainties have also height-
ened the importance of trade links to China. Moreover, the
EU’s preoccupation with terrorism may make it harder to chal-
lenge China’s human rights abuses that are ostensibly commit-
ted to safeguard national security.!52

International stakeholders, foreign governments, and in-
ternational and civil society groups are left with limited poli-
cies, resources, and means to address the old and new chal-
lenges China poses on these diverse fronts. Engagement and
cooperation, the two oftmentioned strengths of the interna-
tional human rights regime, have not been sufficiently effec-
tive in dealing with China.

First, the human rights engagement approach—long val-
ued by the European Union, other democratic countries, and
international non-governmental organizations—is likely to
continue to be a largely ineffective exercise when facing a
China that simply refuses to be engaged. When China reso-
lutely avoids any genuine discussion of its human rights prac-
tices, the exercises that purport to examine its human rights
record—often filled with China’s recitations of laws, regula-
tions, and other unenforced measures—are nothing more
than window-dressing.!5% China’s frequent use of discrediting
tactics and bias accusations also damages the trust necessary to
facilitate engagement. Beijing also uses inter-state and “track
one and a half” dialogues to whisk away human rights issues
into quiet, closed-door meetings that help it avoid interna-

152. See id. (noting that the competition of pro-nationalist parties in Eu-
rope and the “[r]eal and perceived threats from terrorism and migration”
may have the effect of “dampening mainstream parties’ support for strength-
ening the current international human rights regime”).

153. See, e.g., KaTrIN KinzELBACH, THE EU’s HumaN RiGHTs DIALOGUE
wiTH CHINA: QUIET DrpLomacy anp ITs Limits 195 (2015) (noting that the
attitudes of Chinese participants in the EU-China Human Rights Dialogue
from 1995 to 2010 turned from “purposely hypocritical” to “openly uninter-
ested” while European participants turned from “fairly optimistic” to “en-
tirely ceremonial.”). But see Margaret K. Lewis, Human Rights and the U.S.-
China Relationship, 49 GEo. WasH. INT’L L. Rev. 471, 487-89 (2017) (arguing
that, while bilateral human rights dialogues are not going to produce
human rights progress in China under the current leadership, they are still
valuable in laying the groundwork for more substantive long-term coopera-
tion).
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tional condemnation and public embarrassment. It routinely
lists in international reporting an array of bilateral human
rights dialogues as one of its many proud human rights coop-
eration achievements. Yet, the impact of the dialogues, which
reportedly are often frustrating to the PRC’s dialogue part-
ners, seems to favor Beijing’s propaganda more than the cause
of human rights. Moreover, China is expanding human rights
dialogues on its own terms, including the Beijing-led South-
South Human Rights Forum,!>* intensifying the efforts to ex-
port the China Solution.

Notable is the lack of consideration of human rights in
China’s state-centered development approach. Many have crit-
icized China’s BRI for being a “debt trap” for developing
countries,!®® but not enough attention has been given to how
the China Solution may be detrimental to developing coun-
tries because of the price of its human rights violations. This is
apparent in numerous cases in China itself, as illustrated by
forced demolition and land taking; extremely unequal devel-
opment, especially for disadvantaged groups; unreflective dis-
respect for economic, social, and cultural rights; and relentless
suppression of civil and political rights, including civil society
efforts to expose corruption and complaints about the failings
of the development program.

Second, genuine human rights cooperation among con-
tending states seems unlikely. China has continued to accuse
the West of being “anti-China,” and using human rights as a
pretext to intervene in China’s internal affairs.!56 In this dis-
course, not only the West but also human rights are stigma-
tized and denigrated. “Western human rights ideas” are said to
be harmful and not suitable for the East,'>7 although recent

154. Supra note 65.

155. See, e.g., China’s Belt and Road Initiative: Debt Trap or Hope?, STRAIT
TmvMes (Oct. 20, 2018), https://www.straitstimes.com/asia/east-asia/chinas-
belt-and-road-initiative-debt-trap-or-hope.

156. Writing a New Chapter of International Human Rights Exchanges and Coop-
eration, CHINA Damy (Dec. 8, 2017), http://www.chinadaily.com.cn/a/
201712/08/WSb5a29e8a2a3101a51ddf8da09.html.

157. See, e.g., André van der Braak, What Would a Community of Shared Fu-
ture for Mankind Look Like in the Area of Human Rights, CHINA Soc’y FOR Hum.
Rrs. Stup. (Dec. 22, 2017), http://www.chinahumanrights.org/html/2017/
PAPERS_1222/9990_2.html (criticizing imperialistic “western human rights
ideas”).
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history has seen the successful development of Asian countries
that largely protect civil and political rights as well as eco-
nomic, social, and cultural rights, including neighboring Ja-
pan, South Korea, and Taiwan. While China competes with the
West in ideology and more, it poses itself as a leading voice for
the global South. Its efforts are likely to deepen political polar-
ization and the North-South divide in the Council and in
other international fora.!>® In this climate, it is a daunting task
for contending states to bring about genuine cooperation or
even to agree upon common goals.

In light of Beijing’s current apparent confidence in assert-
ing its distinctive identity, the popular assumption at the time
that China’s Reform and Opening-Up began four decades
ago—that the Chinese party-state might come to share similar
goals with democracies in liberalizing its market, opening its
society, democratizing its government, and enhancing global
human rights protection—is plainly outdated, at least under
the Xi Jinping regime. The PRC’s present leadership is using a
discourse deeply rooted in Chinese culture and society to cre-
ate a deep chasm between China and the West. It disagrees
with the liberal democracies of the East as well as the West not
only in terms of whether human rights policies are good on
their merits, but also, more deeply, in terms of who we are. The
world faces the urgent task of understanding today’s the
agenda of today’s Chinese regime.

Yet there is indeed a growing awareness of, and even hos-
tility toward, China’s global agenda. This sentiment does not
always concern China’s human rights record; often, it is in-
spired by nationalistic political concerns and worries about ec-
onomic competition. However, China’s potential influence on
the human rights practices of other countries is increasingly
under scrutiny. There are a number of cases in point. A recent

158. See e.g., PiccONE, supra note 3, at 14 (discussing the competition in
voting between the Western bloc and the Like-Minded Group, which sup-
ports China); Ingrid Wuerth, International Law in the Post-Human Rights Era,
96 Tex. L. R. 279, at 315 (noting that “voting on human rights plays a large
role in the measures of polarization within the U.N.” and there tends to be
bloc voting in the Human Rights Council with China, Russia and developing
countries voting as a bloc to oppose Western human rights agendas); Simon
Hug, Dealing with Human Rights in International Organizations, 15 J. Hum. Rrts.
21, 21 (finding that the degree of polarization in the Human Rights Council
is slightly higher than its predecessor the Commission on Human Rights).



ciprod01\productn\N\NYN\> 1-4A\NYI403. txt unknown Seq: 42 29-JUL-19 13:35

1220 INTERNATIONAL LAW AND POLITICS [Vol. 51:1179

important report that details how China seeks to influence
American society warns that Confucius Institutes based in
American universities harm academic freedoms in the United
States.!59 In another example, the Australian government, af-
ter intense debate, decided not to proceed with the ratifica-
tion of the extradition treaty that it signed with China in 2007,
largely due to serious concerns about China’s human rights
violations and its unfair legal procedures.'® Most recently,
Beijing’s human rights violations stunned many foreign diplo-
mats and scholars when it, in apparent political retaliation for
Canada’s cooperation with a U.S. extradition request,'¢! de-
tained and initiated prosecution against two Canadians, and a
Chinese court imposed the death sentence upon a third Cana-
dian after an unusual retrial that reversed a lighter sen-
tence.!62 China’s aggressive push in the international human
rights system may attract increasing responsiveness and resis-
tance as international attention gradually turns to China’s

159. HooveR INSTITUTE, CHINESE INFLUENCE & AMERICAN INTERESTS: PRO-
MOTING CONSTRUCTIVE VIGILANCE 41 (Larry Diamond & Ouville Schell eds.,
2018), https://www.hoover.org/sites/default/files/research/docs/
chineseinfluence_americaninterests_fullreport_web.pdf (“Accusations lev-
eled at [Confucius Institutes] revolve mainly around the exclusive use of
PRC materials that promote PRC Chinese viewpoints, terminology, and sim-
plified characters; the avoidance of discussion on controversial topics such as
Tibet, Tiananmen, Xinjiang, the Falun Gong, and human rights in Ameri-
can classrooms and programs; and potential infringement on theoretically
independent studies curricula on American campuses.”).

160. E.g., Kevin Boreham, Explainer: Why the Government ‘Pulled’ Australia’s
Extradition Treaty with China, CONVERSATION (Mar. 27, 2017), https://thecon-
versation.com/explainer-why-the-government-pulled-australias-extradition-
treaty-with-china-74984; Stephen Dziedzic, Australia-China Extradition Treaty
Pulled by Federal Government After Backbench Rebellion, ABC NEws (Mar. 27,
2017), https://www.abc.net.au/news/2017-03-28/government-pulls-austra-
lia-china-extradition-treaty/8392730.

161. China Will Take Revenge If Canada Does Not Restore Meng Wanzhou's Free-
dom, GLoBAL TiMes (Dec. 12, 2018), www.globaltimes.cn/content/1131615.
shtml.

162. Chris Buckley & Catherine Porter, Scholars and Ex-Diplomats Warn of
Chill After Canadians Detained in China, N.Y. TiMEs (Jan. 21, 2019), https://
www.nytimes.com/2019/01/21/world/asia/china-canada-michael-kovrig-
michael-spavor.html; Sarah Zheng, Canadian Robert Schellenberg Sentenced to
Death in China for Drug Trafficking, PM Justin Trudeau Vows to ‘Intercede’, SOUTH
CHINA MORNING Post (Jan. 14, 2019), https://www.scmp.com/news/china/
diplomacy/article/2182007/chinese-court-canadian-drug-smuggling-accu
seds-defence-attack.
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most troubling rights practices, such as the current massive re-
pression of its Muslim citizens.

VI. ConNcLUSION

China, a crucial member of international organizations
and possessed of increasingly formidable military, political,
and economic clout, has recently sought to exert influence
commensurate with its power by actively participating in the
international human rights regime. Beijing seeks to shape the
regime in the service of its authoritarian agenda, and weaken
those institutions and norms that are incompatible with its do-
mestic policies and practices. Especially after Xi Jinping as-
sumed the country’s leadership in late 2012, Beijing’s interna-
tional approach has expanded apace, from a defensive posi-
tion to one that is proactive and assertive in many aspects of
international relations. It is increasingly taking a leading role
to advance its distinctive, controversial notions of human
rights, while also seeking to circumvent international scrutiny
of its questionable human rights record. China’s impact is not
limited to the international human rights regime. Future re-
search can focus on how China influences global governance
not only in human rights but also in other fields, as well as how
other countries reacts to China’s agenda.

This article finds that, in the HRC, Beijing’s strategies to
achieve its agenda are three-pronged: distorting procedures,
undercutting institutional strength, and diluting conventional
human rights norms. The PRC further proposes the concept
of Human Rights with Chinese Characteristics, featuring a stat-
ist, development-as-top-priority view that departs from the
principle of accountability, the indivisibility and interdepen-
dence of human rights, and the people-centered, rights-based
framework that underlies the very foundation of international
human rights. Moreover, the notion of Human Rights with
Chinese Characteristics is unconvincing as long as Beijing con-
tinues to stifle Chinese civil society.

By posing China’s path as an alternative solution that is
inherently different from that of the West, Beijing has played
identity-based, relativist politics to shield itself from outside
scrutiny in the HRC and elsewhere, and to blunt the strength
of the international human rights regime. Several trends in
the global environment seem helpful to China’s agenda.
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Other authoritarian regimes and developing countries whose
views are aligned with China’s share an interest in advancing
their common goals. Moreover, liberal democracies now have
a weakened voice in the international human rights system,
further contributing to the system’s vulnerability.

In the current global climate, governmental and non-gov-
ernmental stakeholders remain with limited policies, resources
and means to address Beijing’s HRC policies and practices. In-
deed, the approach of engagement and cooperation continues
to be largely ineffective, given China’s refusal to be engaged
and its relentless campaign to stigmatize what it considers to
be Western human rights ideas. Yet, it should also be noted
that, thus far, China’s efforts have met only mixed success.
There is a growing international awareness of the PRC’s troub-
ling rights record and its influence on other countries’ atti-
tudes toward human rights. How the interaction of current dy-
namics will play out in the long-run is uncertain. For the time
being, dealing with an increasingly assertive and influential
China may prove to be the gravest challenge confronting the
global human rights regime.



